United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


pans 
eis 


aa 
sth 


“i 


ie 


My oat a 


ep 
pA Shy 
rorya ttimagin g ahi 
Ayn 4 hs 4 


se 
Se 
dieitan eic 


¢ 
lifes 
ists’ 


Prater 
BT ewactoe sere t 

aM Se 
i ontihseres: 


sitet 


basen 


dere hava eC, 


ee sie 


SRS Nat 
vi eel ia 





(i) 
INDEX 





Complaint, filed April 9, 1958, with Exhibits A, B,C, & D 
attached thereto 


. Exhibit A, Letter of March 29, 1957 from Director, 
Passport Office to Mr. Worthy 


Exhibit B, Excerpts From Title 22 of the Code of 
Federal Regulations 


Exhibit C, Letter of September 18, 1957 from Acting | 
Director, Passport Office to Mr. Worthy 


. Exhibit D, Letter of March 24, 1958 from Deputy 
Under Secretary for Administration, State 
Department to Mr. Kunstler 


Attachment to Exhibit D - Decisions 
and Findings 


Answer To Complaint, Filed June 9, 1958 


Plaintiff's Motion For Summary Judgment, filed June 23, 1958. se 6 


Points And Authorities, Filed June 23, 1958 





Defendant's Answer To Plaintiff's Motion For Summary sntenaetd 
Filed July 16, 1958, with Exhibits A, B, & C attached 
thereto 


Exhibit A, Denial of Passports By Department of 
State To Correspondents Wishing To Visit 
Communist China 





Exhibit B, U. S. Note To Hungary of February 3, 
1956 [Press Release ] 


Exhibit C, Statement by Deputy Under Secretary 
Robert D. Murphy Before The Senate 
Foreign Relations Committee, April 2, 1957, 
[Press Release ] 


Cross-Motion of Defendant For Summary Judgment, Filed 
Beprember 15,2006 21 ee ia eh te ee ee ee es | 





(ii) 
INDEX (CONT'D) 


Excerpts From Deposition Of William Worthy, Jr., Filed 
September 23, 1958, with Exhibits 1, 5,5B,6,7&8 
attached thereto 


. Exhibit 1 - Letter of April 23, 1953 From William 


Worthy, Jr. to Miss Daly, Passport Officer. . . 


Exhibit 5 - Letter of December 24, 1957 From 
William M. Kunstler to Mr. John W. Sipes, 


Esq., Counsel, Board of Passport Appeals... 


Exhibit 5B - Letter From William Worthy, dated 


January 26, 1956 to Premier Chou-En-lai ... 


. Exhibit 6 - Copy of Passport 


Exhibit 7 - Copy of Passport (Valid For One Round 


Trip To The Union Of Soviet Socialist 
Republics) 


. Exhibit 8 - Copy of Passport 
Order, Filed October 6, 1958 
Notice Of Appeal, Filed October 16, 1958 





1 
JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE TISTRICT OF COLUMBIA CIRCUIT 


NO. 14,806 


WILLIAM WORTHY, JR. 
Appellant, 
Vv. 


JOHN FOSTER DULLES, 
SECRETARY OF STATE, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
‘COURT FOR THE DISTRICT OF COLUMBIA 

















2 


IN THE UNITED STATES TASTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM WORTHY, JR , 87 Howland Street, . 
Boston 21, Mass. 


Plaintiff 
vs. 


JOHN FOSTER DULLES, Secretary of State, 
Department of State, Washington 25, D. C. 


[Filed April 9, 1958] 


VERIFIED COMPLAINT 

The plaintiff, by his attorney, complaining of the defendant, JOHN FOSTER 
DULLES, Secretary of State, alleges: 

1. The Court has jurisdiction of this action under D. C. Code, Secs. 11- 
305 and 11-306, under Sec. 10 of the Administrative Procedure Act, 5 U.S.C. 
Sec. 1009 and under 28 U.S.C. Sec. 2201. 

2. The defendant, JOHN FOSTER DULLES, is Secretary of State of the 
United States and is charged by law with the duty of issuing passports in the 
United States. 

3. Plaintiff, a native-born American citizen, is a news correspondent, 
specializing in the gathering and reporting Of news originating outside of the 
United States. He derives his income largely from the practice of his profes- 
sion. He has practiced his profession throughout the United States and in 
Europe, Africa and Asia, as well as other parts of the world, and his income, 
in large part, has been, and normally would be, derived from the gathering 
and reporting of news in Europe, Africa and Asia, as well as elsewhere in the 
world. 

4. Since 1951, plaintiff has applied for, received and used passports issued 
by the Secretary of State for travel outside the United States to sone fifty 
foreign countries in pursuance of his profession. At all times plaintiff's use 
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of the said passports was in conformity with statutes, rules and regulations 


relating thereto and in accordance with the terms and conditions set forth 
in said passport. | 
5. On or about February 4, 1955, plaintiff applied for and was issued 
Passport #558363, which passport was scheduled to expire on March 4, 1957. 
6. On or about December 22, 1956, upon receipt of a visa from the 
Chinese Government, plaintiff, as a foreign correspondent for the Columbia 





Pleas fi Masato | 
departed the United States for China and entered said country on. December 
24, 1956 where, for a period of six weeks, pursued his profession in various 
parts of said country. i 
7. Onor about February 2, 1957, plaintiff departed China to: return to 
the United States, via, among other countries, Hungary, where he arrived on 
February 7, 1957 and departed on February 8, 1957, returning to the United 
States on February 10, 1957. | 
8. During the period from December 22, 1956 to February 10, 1957, 
plaintiff's passport was not required by either China or Hungary as a condition 
of entry, stay, travel in or departure. 
9. On February 25, 1957, plaintiff made application to the defendant for 
a renewal of his said United States Passport #558363, which was due to expire 
on March 4, 1957. Plaintiff*s purpose in travelling was, as stated in his ap- 
plication, and supported by his editor in an accompanying letter required by 


Broadcasting System, the Baltimore Afro-American, and the New York Post, 





the defendant, to practice his profession as a foreign correspondent. 

10. On or about March 29, 1957, said application for a passport was denied 
by the defendant, through his agent, the Director of the Passport Office. The 
said denial was predicated, among other things, upon the finding ‘that plaintiff's 
travel abroad was (a) contrary to known and existing United States foreign 
policy and (b) otherwise prejudicial to the interests of the United States, as 
appears in the letter annexed hereto as Exhibit A, pursuant to Section 51.136 
of the Passport Regulations issued by the Secretary of State in September, 1952, 
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pertinent provisions of which are annexed hereto as Exhibit B (hereinafter 
referred to as the Passport Regulations). 

11. Defendant, by his said agent, advised plaintiff, in the letter annexed 
hereto as Exhibit A, of his right, pursuant to Section 51.137 of the Passport 
Regulations (see Exhibit B), to an informal hearing at which plaintiff appeared « 
and fully testified on April 29, 1957. On September 18, 1957, defendant, through 
his agent, the Acting Director of the Passport Office, adhered to his original 
denial of plaintiff's renewal application, predicating his action, among other 
things, upon the finding that (a) plaintiff misused his passport, (b) that he 
would continue to misuse it if it were renewed and (c) that his travel to China 
was contrary to known and existing United States foreign policy, as appears 
in the letter annexed hereto as Exhibit C. 

12. Defendant, by his said agent, advised plaintiff in the letter annexed 
hereto as Exhibit C, of his right, pursuant to Section 51.138 of the Passport 
Regulations (See Exhibit B), to appeal said final refusal to the Board of Pass- 
port Appeals, ad administrative appellate agency created pursuant to Section 
51.139 of the Passport Regulations (See Exhibit B) and staffed and controlled 
by defendant. The plaintiff did so appeal and appeared before said Board by 
his attorney on December 10, 1957. 

13. On or about March 24, 1958, defendant, by his agent, the Deputy Under . 
Secretary for Administration, advised plaintiff in the letter and enclosure 
thereto, annexed hereto as Exhibit D, of his decision to deny plaintiff's renewal 
application because, among other things, (a) plaintiff had used his passport 
for travel to and in China and Hungary, (b) that plaintiff would not feel obligated 
to restrict his travel abroad, if his passport were renewed, notwithstanding 
geographical limitations placed therein. 

14. The aforesaid denial of plaintiff's passport renewal application was 
unlawful in that: 

(a) Plaintiff, as an American citizen, has an absolute right to travel 

for the purpose of engaging his profession and of otherwise earn- 
ing a livelihood, for the purpose of exercising his rights of freedom 


(b) 


(c) 


(a) 


(e) 
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of belief, speech and association, all guaranteed to him under the 
First and Fifth Amendments to the Constitution. ! 
The statutes of the United States, including the Passport Act of 1926, 
fail to set forth standards which are constitutionally requisite for the 
denial of passports by the Secretary of State; the said statutes do not 
authorize the said Secretary of State to place geographical limitations 
in passports issued by him; they give him certain ministerial duties 
in connection with the routine issuance of passports and do not give 
him the power, discretionary or otherwise, to determine which Ameri- 
can citizens may receive passports and thus be permitted to travel 
abroad. | 
The said Passport Regulations purport to be based upon the Passport 
Act of 1926; the said statute does not authorize the issuance of regula- 
tions by the Secretary of State and the said regulations are, therefore, 
invalid. | 
The said Passport Regulations are illegal and invalid in that they 
(1) interfere with plaintiff's right to travel in violation of the 
First, Fifth, Ninth and Tenth Amendments to the Constitution; 
(2) impose foreign policy conditions in violation of the said amend- 
ments to the Constitution upon the right to travel; (3) establish un- 
constitutionally vague conditions in violation of the said amendments 
and of Article I, Sections 1 and 8 of the Constitution; (4) constitute 
an unlawful assumption by the defendant of legislative power in 
violation of Article I, Section I of the Constitution, by reason of the 
absence of standards established by Congress; (5) fail to give hearings 
of the kind to which plaintiff is entitled under the Fifth Amendment 
to the Constitution, in that, inter alia, the Regulations impose uncon- 
stitutionally vague standards and provide for unconstitutionally vague 
charges against which it is impossible to defend. 
To the extent that a statutory standard exists, that standard is set 
forth in the Internal Security Act of 1950, Section 6, and differs 











(f) 
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from the Secretary of State's standards. Even this statutory standard, ~~ 
which is not presently in effect in the absence of administrative and 
judicial implementation, is invalid in that it establishes political 
conditions upon the use of a passport and the right to travel and is 
predicated upon invalid procedures, all in violation of the First, 
Fifth, Ninth and Tenth Amendments to the Constitution. 

Plaintiff, as a press and radio correspondent, has an absolute right 
to travel for the purpose of engaging in the gathering and reporting 
of news in any area of the world which, he or his employer, deems 
newsworthy, and defendant's action, in preventing him from so . 
doing is in direct violation of the freedom of the press, guaranteed 
to the plaintiff, and others, under the First Amendment to the Con- 
stitution. 


15. The Rules of the Board of Passport Appeals, annexed hereto as Sec- 
tions 51.151 and 51.170 inclusive of Exhibit B, are invalid upon their face and 
as applied to plaintiff in that they: 


(a) 


(b) 
- (c) 


Require that the petition for appeal refute or explain the reasons 

stated by the Passport Office for its decision; 

Are based upon and adopt the invalid standards set forth in Exhibit B; 
Fail to give the hearing to which the plaintiff is entitled under the 

due process clause of the Constitution in that the Board (1) does not 
disclose to the appellant the evidence upon which the Passport Office 
made its decision, nor in the hearing before the Board does it confront 
the appellant with the witnesses or evidence against him or make such 
witnesses available for cross-examination by him; and its action is 
based upon alleged evidence never disclosed to him; (2) may not 
consider matters "relevant to the legality or propriety of the 

hearings or other procedures of the Board;" (3) does not make the 
record before it available to the appellant, but only that part con- 
taining his own testimony; (4) makes no decision upon the record before 
it or otherwise, but merely gives advise to the Secretary of State which 


| 
| 
| 
| 
| 
! 
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is not revealed to the appellant nor is he otherwise able to argue 
the mm tter before the Secretary of State who purports to make the 
final decision; (5) upon information and belief, the Secretary of 
State, who purports to make the final decision, does not hear argu- 
ment by the appellant or read the record of the proceedings below. | 
16. The so-called administrative remedies and appellate procedures of the 
State Department are sham, futile, illusory and dilatory and are intended to and 
do, in fact, obstruct the issuance of passports to persons entitled to them. 
These procedures retain absolute and final control over passports in the defen- 
dant for the reasons set forth above and also because the defendant prescribes 
the conditions upon which an appeal may be taken. ! 
17. The said actions od the Secretary of State are arbitrary, capricious 
and without warrant or authority in the Constitution and/or the laws of the 
United States, including the Passport Act of 1926, and are contrary to the 
Universal Declaration of Human Rights of the United Nations. | 
18. The above actions of the defendant have interfered with the practice 
of plaintiff's profession and have resulted in financial injury to him because, 
whether or not he has a constitutional right to leave the United States without 
a passport, most countries to which he would normally travel in pursuit of his 
profession require such document for entry, stay or transit; they have inter- 
fered with his freedom of belief, speech and association, thus causing irreparable 
injury to plaintiff in violation of his rights under the First and Fifth Amendments. 
Such injury will continue so long as plaintiff is prevented by defendant from 
travelling outside of the United States by the defendant's refusal to renew 
plaintiff's United States Passport #558363, which, in effect, has made him a 
prisoner in his own country. Furthermore, said actions on defendant's part 
constitute a direct Violation of the freedom of the press guaranteed to plaintiff 
and others by the First Amendment to the Constitution. 
19. Plaintiff has no adequate remedy at law. 
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WHEREFORE, plaintiff prays for a judgment: 

(a) Decreeing that plaintiff, as an American citizen, has a constitutional 
right to a passport and a right under the statutes of the United States, includ- 
ing the Passport Act of 1926; 

(b) Decreeing that the aforesaid Regulations of the Secretary of State 
are invalid and illegal and are in violation of the statutes of the United States, 
including the Passport Act of 1926, the Constitution of the United States, and 
the Declaration of Human Rights. 

(c) Decreeing that the plaintiff, as a representative of the press, is en- 
titled to a passport under the First Amendment to the Constitution; 

(d) Enjoining the defendant from continuing to deny the plaintiff a renewal 
of his passport; 

(e) Directing the defendant to renew plaintiff's passport forthwith upon 
the same terms as are applicable to American citizens generally. 


/s/ William M. Kunstler 
WILLIAM M. KUNSTLER, ESQ. 
Attorney for Plaintiff 
511 Fifth Avenue 
New York, N. Y. 
Rowland Watts, Esq. 
Of Counsel 


EXHIBIT A 


DEPARTMENT OF STATE 
WASHINGTON 


March 29, 1957 


Dear Mr. Worthy: 
Reference is made to your application executed on Febriary 25, 1957 
for the renewal of passport number 558363 issued to you on March 4, 1955. 
In a letter of February 23, 1957 accompanying your application Mr. C. 
W. Mackay, Editor, Afro-American Newspapers stated in part: 
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"There is at the moment no plan for assigning Mr. Worthy 
abroad. However, because of continuing and frequently unexpected 
news developments in many parts of the world we wish him to have 
in his possession at all times a valid passport in order to facilitate 
any sudden departures for news coverage at any point outside the 
United States." (Underscoring supplied) | 


After careful consideration of your case, the Department has concluded 
that your application for renewal of your passport should be tentatively denied 
under the provisions of Subsections (2) and (3) of Section 51.136 of the Passport 
Regulations, the text of which is set out in the enclosed circular. 

This action is predicated upon your recent travel to and within Communist 
China which was contrary to known and existing United States foreign policy 
and was otherwise prejudicial to the interests of the United States. Your travel 
in Communist China and in Hungary was in violation of the restrictions placed 
in passport number 558363. On the basis of recent statements attributed to you 
in the public press and on statements made by Mr. Mackay in support of your 
application there is reason to believe that you will not abide by geographical 
limitations of general applicability which may be placed in the passport. 

You are advised that pursuant to Section 51.137 of the Passport Regulations 
you are entitled to present informally to this office any relevant information be- 
fore this tentative refusal becomes final. You also have the right to appear 
personally at an informal hearing in this office at which you may be represented 
by counsel. If after presentation of your case and compliance with the applica- 
ble provisions of the Regulations, the Department's decision should be adverse, 
you may appeal to the Board of Passport Appeals. The text of Section 51.137 
is also set out in the enclosed circular. | 





Sincerely, 


/s/ Frances Knight | 


Frances G. Knight | 
Director, Passport Cities 
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Enclosure: 


Supplement to 
Passport Regulations 


Mr. William Worthy, Jr., 
87 Howland Street, 
Boston 21, Massachusetts. 


EXHIBIT B 


The pertinent portions of the Regulations of the Secretary of State, as 
found in Title 22 of the Code of Federal Regulations, are as follows: 

§ 51.136. Limitations on Issuance of passports to certain other 
persons. In order to promote and safeguard the interests of the United 
States, passport facilities, except for direct and immediate return to 
the United States, will be refused to a person when it appears to the 
satisfaction of the Secretary of State that the person's activities 
abroad would: (1) violate the laws of the United States; (2) be prejudicial 
to the orderly conduct of foreign relations; or (3) otherwise be prejudicial 
to the interests of the United States. 

§ 51.137. Notification to persons whose passport application is ten- 
tatively disapproved. -- A person whose passport application is tentatively 
disapproved under the provisions of § 51.135 or § 51.136 will be notified in 
writing of the tentative refusal, and of the reasons on which it is based, 
as specifically as in the judgment of the Department of State security con- 
siderations permit. He shall be entitled, upon request, and before such 
refusal becomes final, to present his case and all relevant information 
informally to the Passport Division. He shall be entitled to appear in 
person before a hearing officer of the Passport Division, and to be 
represented by counsel. He will, upon request, confirm his oral statements 
in an affidavit for the record. After the applicant has presented his case, 
the Passport Division will review the record, and after consultation with 
other interested offices, advise the applicant of the decision. If the 


Ca 
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decision is adverse, such advice will be in writing and shall state the 
reasons on which the decision is based as specifically as within the judg- 
ment of the Department of State security limitations permit, Such advise 
shall also inform the applicant of his right to appeal under §51.138. 

§ 51.138. Appeal by passport applicant. -- In the event of a decision 
adverse to the applicant, he shall be entitled to appeal his case to the 
Board of Passport Appeals provided for in §51.139. ! 

§ 51.139. Creation and functions of Board of Passport Appeals. -- 
There is hereby established within the Department of State a Board of 
Passport Appeals, hereinafter referred to as the Board, composed of not 
less than three officers of the Department to be designated by the Secre- 
tary of State. The Board shall act on all appeals under § 51.138. The 
Board shall adopt and make public its own rules of procedure, to be ap- 
proved by the Secretary, which shall provide that its duties in any case 
may be performed by a panel of not less than three members acting by 
majority determination. The rules shall accord applicant the right to a 
“hearing and to be represented by counsel, and shall accord applicant and 








each witness the right to inspect the transcript of his own testimony. 


§ 51.140. Duty of Board to advise Secretary of State on action for 
disposition of appealed cases. -- It shall be the duty of the Board, on all 


the evidence, to advise the Secretary of the action it finds necessary and 


proper to the disposition of cases appealed to it, and to this end the Board 
may first call for clarification of the record, further investigation, or 
other action consistent with its duties. 

§ 51. 141. Bases for findings of fact by Board. -- (a) | In making or 
reviewing findings of fact, the Board, and all others with responsibility 
for so doing under §§ 51.135 to 51.143, shall be convinced by a preponder- 
ance of the evidence, as would a trial court in a civil case. 

(b) Consistent and prolonged adherence to the Communist Party 
line on a variety of issues and through shifts and changes of that line will 
suffice, prima facie to support a finding under § 51.135(b).. 
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§51.142. Oath or affirmation by applicant as to membership in 
Communist Party. -- At any stage of the proceedings in the Passport 
Division, or before the Board, if it is deemed necessary, the applicant 
may be required, as a part of his application, to subscribe, under oath 
or affirmation, to a statement with respect to present or past membership 
in the Communist Party. If applicant states that he is a Communist, re- 
fusal of a passport in his case will be without further proceedings. 

§ 51.143. Applicability of Sections 51.137-51.142. Except for action 
taken by reason of noncitizenship of geographical limitations of general 
applicability necessitated by foreign policy considerations, the provisions 
of §§51.137-51.142 shall apply in any case where the person affected takes 
issue with the action of the Secretary in granting, refusing, restricting, 
withdrawing, canceling, revoking, extending, renewing or in any other 
fashion or degree affecting the ability of such person to receive or use a 
passport. 

RULES OF THE BOARD OF PASSPORT APPEALS 


§ 51.151. Organization of Board. -- The Secretary of State shall 


appoint a Board af Passport Appeals consisting of three or more members, 
one of whom shall be designated by the Secretary as Chairman. The Chair- 
man shall assure that there is assignedto hear the appeal of any applicant 
a panel of not less than three members including himself or his designee 
as presiding officer, which number shall constitute a quorum. 

§ 51.152. Decisions of the Board. -- Decisions shall be by majority 
vote. Voting may be either in open or closed session on any question ex- 
cept recommendations under §51.140, which shall be in closed session. 
Decisions under § 51.140 shall be in writing and shall be signed by all 
participating members of the Board. 

§ 51.153. Counsel to the Board. -- A Counsel, to be designated by 
the Secretary of State, shall be responsible to the Board for the scheduling 
and presentation of cases, aid in legal and procedural matters, information 
to the applicant as to his procedural rights before the Board, maintenance 
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of records and such other duties as the Board or the Chairman, on its 
behalf, may determine. | 

§ 51.154. Examiner. -- The Board may, within its discretion, appoint 
an examiner in any case, who may, with respect to such case, be vested 
with any or all authority vested in the Board or its presiding officer, sub- 
ject to review and final decision by the Board, but, an applicant shall not 
be denied an opportunity for a hearing before the Board anise he express- 
ly waives it. 3 

§ 51.155. Chairman. -- The Chairman, or his designee, shall pre- 
side at all hearings of the Board, and shall be empowered in all respects 
to regulate the course of the hearings and pass upon all issues relating 
thereto. The Chairman, or his designee, shall be empowered to administer 
oaths and affirmations. | 

§ 51.156. Prior administrative remedies. -- It is required that 
prior to petitioning for an appeal, an applicant shall (a) exhaust the ad- 
ministrative remedies available in the Passport Office, as set out in 
§ 51.137 and (b) comply with the provisions of § 51.142, as a part of his 
application, if deemed necessary by the Passport Office. | 

§ 51.157 Petition. -- An applicant desiring to take an appeal shall, 
within thirty calendar days after receipt of the advice of adverse decision 
by the Passport Office file with the Board a written petition under oath or 
affirmation which shall, in plain and concise language, refute or explain 
the reasons stated by the Passport Office for its decision. | 





§ 51.158 Delivery of papers. -- Petitions or other papers for the 
attention of the Board may be delivered personally, by registered mail, 
or by leaving a copy at the offices of the Board at the address to be stated 
in the advice of adverse action furnished applicant by the Passport Office. 

§ 51.159 Notice of hearing. -- Applicant shall receive not less than 
five calendar days notice in writing of the scheduled date and place of 


hearing which shall be set for a time as soon as possible after receipt 


by the Board of applicant's petition. 
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§ 51.160 Appearance. -- Any party to any proceedings before the 
Board may appear in person, or by or with his attorney, who must possess 
the requisite qualifications, as hereinafter set forth, to practice before 
the Board. 

§ 51.161 Applicant's attorney. -- (a) Attorneys at law in good stand- 
ing who are admitted to practice before the Federal courts or before 
the courts of any State or Territory of the United States may practice 
before the Board. 

(b) No officer or employee of the Department of State whose official 


duties have, in fact, included participation in the investigation, preparation, 


presentation, decision or review of cases of the class within the compe- 
tence of the Board of Passport Appeals shall, within two (2) years after 
the termination of such duties appear as attorney in behalf of an applicant 
in any case of such nature, nor shall any one appear as such attorney in 
a case of such class if in the course of prior government service he has 
dealt with any aspects of the applicant's activities relevant to a determi- 
nation of that case. 

.§ 51.162 Supplementary information to applicant. -- The purpose of 
the hearing is to permit applicant to present all information relevant and 
material to the decision in his case. Applicant may, at the time of filing 
his petition, address a request in writing tothe Board for such additional 
information or explanation as may be necessary to the preparation of his 
case. In conformity with the relevant laws and regulations, the Board 
shali pass promptly and finally upon all such requests and shall advise 
applicant of its decision. The Board shall take whatever action it deems 
necessary to insure the applicant of a full and fair consideration of his 
case. 

§ 51.163 Hearings. -- The Passport file and any other pertinent 
Government files shall be considered as part of the evidence in each case 
without testimony or other formality as to admissibility. Such files may 
not be examined by the applicant, except the applicant may examine his 





| 
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application or any paper which he has submitted in connection with his 
application or appeal. The applicant may appear and testify in his own 
behalf, be represented by counsel subject to the provisions of § 51.161, 
present witnesses and offer other evidence in his own behalf. The appli- 
cant and all witnesses may be cross-examined by any member of the 
Board or its counsel. If any witness whom the applicant wishes to callis 
unable to appear personally the Board may, in its discretion, accept an 
affidavit by him or order evidence to be taken by deposition. Such deposi- 
tions may be taken before any person designated by the Board and such 
designee is hereby authorized to administer oaths or affirmations for 
the purpose of the depositions. The Board shall conduct the hearing 
proceedings in such manner as to protect from disclosure information 





affecting the national security or tending to disclose or compromise in- 
vestigative sources or methods. | 
§ 51.164 Admissibility. -- The Board and the applicant may intro- 
duce such evidence as the Board deems proper. Formal rules of evidence 
shall not apply, but reasonable restrictions shall be imposed as to the 
relevancy, competency, and materiality of evidence presented to the Pass- 
port Office's stated reasons for its decision and/or to the application of 
§ 51.135 or § 51.136 to applicant's case. | 
§ 51.165 Argumentation. -- All argumentation shall be directed to 
the application of the passport regulations to the facts of the particular 
case. The Board will permit no oral argument or motions relative to 
the legality or propriety of the hearing or other procedures of the Board. 
Submission of such argument or no tions will be confined to the filing of 





written briefs, objections, or motions to be made a part of the record. 

The Board will not undertake to consider any such motion or contention. 
§ 51.166 Privacy of Hearings. -- Hearings shall be private. There 

shall be present at the hearing only the members of the Board, Board's 

Counsel, official stenographers, Departmental employees concerned, 

the applicant, his counsel and the witnesses. Witnesses shall be 
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present at the hearing only while actually giving testimony. 
§ 51.167 Misbehavior before Board. -- If, in the course of a hearing 
before the Board, an applicant or attorney is guilty of misbehavior, he 
may be excluded from further participation in the hearing. In addition, he 


may be excluded from participation in any other case before the Board. 

§ 51.168. Transcript of hearings. -- A complete verbatim steno- 
graphic transcript shall be made of hearings by qualified reporters, and 
the transcript shall constitute a permanent part of the record. Upon re- 
guest, the applicant and each witness shall have the right to inspect the 
transcript of his own testimony. 

§ 51.169. Notice of decisions. -- The Board shall communicate the 
action recommended under §51.140 on all cases appealed to it, to the 
Secretary of State. The decision of the Secretary of State shall be notified 
in writing to the applicant. Such notice shall be given the applicant as 
promptly as possible after his hearing before the Board. 

§ 51.170. Probative value of evidence. -- In determinirg whether 
there is a preponderance of evidence supportingthe denial of a passport 
the Board shall consider the entire record, including the transcript of the 
hearing and such confidential information as it may have in its possession. 
The Board shall take into consideration the inability of the applicant to 
meet information of which he has not been advised, specifically or in de- 
tail, or to attack the credibility of confidential information. | 


EXHIBIT C 


DEPARTMENT OF STATE 
WASHING TON 


September 18, 1957 
Dear Mr. Worthy: 
Reference is made to your application for renewal of Passport No. 558363 
issued to you on March 4, 1955. 
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In our letter of March 29, 1957, you were informed of the tentative 
denial of your application, the reasons upon which this action was based and 
of your right to an informal hearing under the Passport Regulations. This 
hearing was held on April 29, 1957, at the Passport Office. You appeared in 
person and were accompanied by Mr. William M. Kunstler, your attorney, 
and by Mr. Rowland Watts, American. Civil Liberties Union. | 

The information of record including your testimony and the exhibits 
entered at the informal hearing discloses the following: | 

Passport No. 558363 issued to you on March 4, 1955 i for which 
you have applied for renewal contains now and did contain at the time of your 
recent travel in Communist China and Hungary two pertinent endorsements: 

[This passport is not valid for travel to the following areas under 

control of authorities with which the United States does not have 

diplomatic relations: Albania, Bulgaria, and those portions of 

China, Korea and Viet-Nam under Communist control. ] 

[This passport is not valid for travel in Hungary. ] | 

At intervals commencing from about the end of 1953 you endeavored to 
obtain a visa from the Chinese Communist Government permitting you to enter 
Communist China. You stated you had sent about a dozen letters and cables 
and had also discussed the matter briefly with Chou-En-lai at the Bandung 

: Conference. (1955) 

Commencing in April 1953 and at intervals thereafter you made oral 

and written requests to the Department of State for validation of your passport 


for travel in China. You were notified both orally and in writing of the denial 
| 





of these requests as well as the reasons therefor. 
. Commencing in May 1952 and at intervals thereafter the Department 

issued various press releases concerning the restriction upon travel in Com- 

munist China; the foreign policy considerations involved and why such 

travel was not in the national interest. In February 1956 the | Department 

invalidated passports for travel in Hungary. Public announcement was made 
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thereof. The travel restrictions relating to Communist China and Hungary 
are still in effect. 

On December 6, 1956 in contemplation of visiting Communist China you 
obtained a transit visa for Hong Kong from the British Consulate in Boston, 
Massachusetts. On December 16, 1956 you received a cable authorizing you 
to visit China and subsequently on December 20, 1956 you obtained a visa for 
Hong Kong valid for six months at the British Consulate, New York City. 

You arrived in Hong Kong on December 24, 1956. A few hours after your 
arrival you departed for Communist China. Your passport was endorsed by 
the British control point at Lo Wun on leaving Hong Kong. You entered Com- 
munist China at Shumchon and in doing so you showed your passport to a 
representative of Chinese in-tourist, a travel agency. 

During your 41-day stay in Communist China you stated that upon request 
you showed your passport once or twice at the Bank of China for identification 
purposes. On January 12, 1957 at the Soviet Embassy in Peking you obtained 
a visa "in transit to America by way of Irkutsk". A visa endorsement was 
placed in your passport. On January 30, 1957 at the Czechoslovak Embassy in 
Peking you obtained and there was stamped in your passport an in-transit 
visa valid until February 15, 1957. At the Hungarian Embassy in Peking you 
also obtained a visa for Hungary -- this was stamped on a separate piece of 
paper. 

On February 5, 1957 during an interview by officials of the American 
Embassy in Moscow your attention was invited to the fact that your passport 
was not validated for travel to Hungary. Nevertheless you arrived in Hungary on 
February 7, 1957. At the informal hearing you stated that while you did not 
recall showing your passport on entering Hungary, you presumed that you did as 
“it is a mechanical procedure." 

At the informal hearing your testimony established that if your passport 
was renewed you would travel to and in a given country notwithstanding an en- 
dorseme nt placed in the passport invalidating it for such travel. The memoran- 
dum of fact and law submitted by your counsel also reflects that "'....if a country 
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in which a United States passport was not valid for travel permitted him to 
enter without requiring him to have or produce his passport he would, in 
peace-time, do so if necessary to fulfill a reportorial assignment". 
While you have contended that in connection with your travel to Communist 





China you did not use or misuse your passport, the information of record 
clearly ‘establishes, nevertheless, that you did use your passport in connection 
with your travel to and within Communist China and further, under law and 
regulations, this use in fact constituted a misuse of the pas sport. 

Your testimony at the informal hearing and the admissions made by your 
counsel subsequent thereto clearly establish that if your passport were renewed, 
you would again use it contrary to restrictions endorsed therein’ and travel in 
contravention of known and existing foreign policy of the United States. 

Use of your passport in connection with your travel to and in Communist 
China is contrary to known and existing United States foreign policy and is 
otherwise prejudicial to the interests of the United States, in that (a) the United 
States and the United Nations are in a state of unresolved conflict with Com- 
munist China; (b) the Communist Chinese threat against the Republic af 
China, with which the United States has a treaty of mutual defense, remains 
clear and present; (c) the United States does not recognize the Chinese Com- 
munist regime and no Consular protection for United States citizens traveling 
there is possible, a situation that is highlighted by the fact that the Chinese 
Communists have taken and are still holding political hostages; (@) the Chinese 
Communist regime came into power by armed insurrection and has consolidated 
its position by a series of lawless acts, including the invasion of North Korea 
and the attack on United Nations forces there, the illegal imprigonment of 
American citizens and flagrant violations of the Korean armistice agreement. 

The use of Passport No. 558363 in connection with your travel to and 
within Communist China and Hungary was in violation of the restrictions en- 
dorsed therein. : 
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In the light of the foregoing and after consideration of the inform ation of 
record, including your testimony at the informal hearing, the exhibits entered 
therein and the memorandum of fact and law submitted by your counsel, the 
Department has concluded that your application for renewal of Passport No. 
558363 should be refused under the provisions of Section 51.136 of the Pass- 
port Regulations. This conclusion is based on information which can be openly 
produced. 

You are entitled to appeal this final refusal decision to the Board of Pass- 
port Appeals as provided for in Section 51.138 of the Passport Regulations. 
The text of the regulations pertaining to the Board of Passport Appeals is set 
out in the enclosed circular. 

A copy df this letter is being forwarded to Messrs. Kunstler and Watts. 

Sincerely, 
/s/ Willis H. Young 


Willis H. Young 
Acting Director, Passport Office 


Enclosure: 


Supplement to Passport Regulations - 
Rules of the Board of Passport Appeals. 


Mr. William Worthy, Jr., 
87 Howland Street, 
Boston 21, Massachusetts. 


EXHIBIT D 


DEPARTMENT OF STATE 
WASHINGTON 


March 24, 1958 
Dear Mr. Kunstler: 

I refer to the letter of September 18, 1957, from the Acting Director of 
the Passport Office notifying Mr. William Worthy, Jr. of the Department's 
disapproval of his passport renewal application under the provisions of Section 
51.136 of the Passport Regulations. 
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After further proceedings before the Board of Passport Appeals and a 
review of the case, the Secretary of State has determined that the passport 
renewal application of Mr. William Worthy, Jr. should be denied ‘under the 
provisions of Section 51.136 (2) of the Passport Regul ations ) Cc. FR. 
51.136 (2) ). 


A copy of the Secretary's decision and findings in this ‘iets is attached. 
| 
| 
For the Secretary of State: 
/s/ Loy W. Henderson, ! 


Loy W. Henderson 
Deputy Under Secretary 
for Administration 





Sincerely yours, 


Attachment as stated. 


William M. Kunstler, Esquire, 
Kunstler & Kunstler, 
Attorneys at Law, 
511 Fifth Avenue, 
New York 17, New York. 


Attachment to Exhibit D . 
DECISIONS AND FINDINGS | 
I have examined the record in the case of William Worthy, Jr., including 
proceedings in the Passport Office and before the Board of Passport Appeals, 


and have found and concluded as follows with respect to his passport renewal 


application: 
. | 
A. On March 4, 1955, United States Passport #558363 was 
issued to William Worthy, Jr. This passport contains, in the in- 
terest of the United States, the following limiting and restating 
endorsements: 
de "This passport is not valid for travel to the 


following areas under control of authorities 
with which the United States does not have 
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diplomatic relations: Albania, Bulgaria, and 


those portions of China, Korea and Viet-Nam 


under Communist control." 
2. "This passport is not valid for travel in Hungary." 
B. Limiting and restricting endorsements, of general 
applicability and relating to specified geographical areas, are 
placed in United States passports by the Passport Office at my 


direction on the basis of policy determinations involving the 
interests of the United States in the conduct of foreign relations. 
Exceptions to general geographic restrictions are authorized only 


in exceptional circumstances and in the national interest. Unre- 
stricted travel by American citizens to such designated areas would 
seriously prejudice the orderly conduct of United States foreign 
relations. 

C. The foreign policy position of the United States since 
May 1, 1952, has been that it is not in the public interest for Ameri- 
can citizens to enter or travel in Communist China and, in general, 
not to issue passports valid for travel to that area. The foreign 
policy position of the United States since February 3, 1956, has been 
that it is not in the public interest to encourage or facilitate travel 
of American citizens in Hungary and that passports would require 
special validation for travel in that country. 

D. The limiting and restricting endorsements referred to 
in paragraph A above are founded upon considerations of United 
States foreign policy and in implementation thereof, as generally 
set forth in this record in the form of statements by myself and 
other officials of the Department of State. 

II 

A. I find that William Worthy, Jr. traveled to and in 
Communist China and Hungary during the period December 1956- 
February 1957 in violation of the limiting and restricting en- 
dorsements contained in his passport, and in willful disregard 











| 
| 
| 
| 
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of declared and existing United States foreign policy; and | 
further that he had both actual and constructive notice of such 
restrictions and policy. 

B. I also find that William Worthy, Jr. used his passport 
for such travel to and in Communist China and Hungary. The record 
establishes that Worthy was requested by the Chinese Communist 
Government to furnish his passport number; that he employed his 
passport for travel en route to and from Communist China, in- 
cluding U. S. exit and reentry; that he contacted in Hong Kong, 
for the purpose of making travel arrangements in Communist China, 
representatives of the China Travel Service, an official agency 
of the Chinese Communist Government known to perform consular 
functions, including immigration control, and that he presented 
his passport to representatives of the China Travel Service at 
the border of Communist China; that he surrendered his passport 
in Peiping to obtain transit visas for the U.S.S.R. and Czechoslovakia 
which were endorsed therein; and that he exhibited his passport in 
Communist China for purposes of identification and convenien ce. 

The record further indicates that a passport was necessary for 
entty into Communist China; that Worthy utilized his passport to 
obtain his Chinese visa and residence permit; that he showed his 
passport to obtain official cable and press cards issued by the 
Chinese Communist Government; that he employed his passport in 
Peiping to obtain a Hungarian transit visa; and that he exhibited 
his passport to exit Communist China. | 

I have also concluded from the record that Worthy used his 
passport in Hungary in that he employed it for purposes of: | entry 
and exit, and exhibited it for purposes of identification and con- 
venience. 3 

In connection with the travel by William Worthy, Jr. to and 
in Communist China and Hungary, the record clearly demonstrates 
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that his passport was utilized for purposes both convenient 
and customary to such travel which constitute a part of the 
ordinary incentives for obtaining a passport. In fact, the 
record is barren of any instance in which Worthy refused to 
use his passport. 
III 

It is evident from Mr. Worthy's testimony that should his 
passport be renewed he would not feel obligated, under present 
world conditions, to restrict his travel abroad in any way, 
notwithstanding limiting and restricting endorsements as to 
geographical areas contained therein; and that he would have no 
hesitancy in again utilizing his passport, if renewed, in the 
same manner as it was used in his recent travel to and in Communist 
China and Hungary. He has advised the Board of Passport Appeals, 
through his attorney, that he is unwilling to state, under oath, 
that if his passport is renewed he would not travel in violation 
of the restrictions contained therein. 

IV 

On the basis of past conduct and other evidence of future 
intent, I have reason to believe that William Worthy, Jr., would, 
if his passport were renewed, violate limiting and restricting 
endorsements contained therein, necessitated by foreign policy 
consideration. Accordingly, I have concluded that his activities 
abroad, at this time, would be prejudicial to the orderly conduct 
of the foreign relations of the United States. I have reached this 
conclusion on the foregoing findings which are based on information 
contained in the open record, including, applicant's own statements. 
The passport renewal application of William Worthy, Jr. is there- 
fore denied under Section 51.136 (2) of the Passport Regulations 
and in order to promote and safeguard the interests of the United 
States. 


a 
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Secretary 


Date: March 21, 1958 


[Filed June 9, 1958] 
Civil saint 916-58 
ANSWER TO COMPLAINT | 
Now comes the defendant, John Foster Dulles, Secretary of state, and 
in answer to the complaint herein filed, says: | 
FIRST DEFENSE i 
The complaint fails to state a claim upon which relief may be granted. 
SECOND DEFENSE ! 
The court lacks jurisdiction over the subject matter of the complaint. 
THIRD DEFENSE | 
Defendant alleges that plaintiff traveled to and within Communist China 
and Hungary and utilized his U. S. Passport #558363 in willful and knowing 
violation of the limiting and restricting endorsements contained in the said 
passport and plaintiff has indicated that if this passport were renewed he 
would not, under present world conditions, restrict his travel abroad in com- 
pliance with the limiting and restricting endorsements as to geographical 
areas contained in said passport. The defendant alleges the plaintiff's failure 
to so restrict his travel would be contrary to known and existing United States 
foreign policy. It would also be prejudicial to the orderly conduct of foreign 
relations and otherwise be prejudicial to the interests of the United States 
and that the plaintiff's application for renewal of his passport was therefore 
properly denied pursuant to the provisions of Section 51.136 of the Passport 





Regulations. | 
FOURTH DEFENSE | 
Answering specifically the allegations contained in the numbered para- 


graphs of the complaint, defendant avers: 
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1. Defendant asserts that inasmuch as the allegations contained in para- 
graph 1 of the complaint state conclusions of law, he is not required to plead 
responsively thereto, but if he were required to reply he would deny the con- 
clusions of law therein. 

2. The defendant denies the allegations contained in paragraph 2 of the 
complaint except the defendant admits that he is the Secretary of State of the 
United States and that as Secretary of State, he alone is authorized to grant 
and issue, or refuse to grant and issue passports under such rules as the 
President designates. 

3. Defendant admits that plaintiff is a native born citizen of the United 
States. The defendant is without knowledge or information sufficient to form 
a belief as to the truth of the other allegations contained in paragraph 3 of 
the complaint. 

4. Defendant admits that plaintiff, since 1951 has applied for, received 
and used passports issued by the Secretary of State for travel outside the 
United States. The defendant denies the other allegations contained in para- 
graph 4 of the complaint. 

5. Defendant admits the allegations in paragraph 5 of the complaint, 
except for expiration date of passport #558363. 

6. Defendant is without knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraph 6 of the com- 
plaint, except that plaintiff departed the U. S. for Communist China and en- 
tered said country. 

7. Defendant admits the allegations in paragraph 7 of the complaint 
except that the defendant is without knowledge sufficient to form a belief as to 
the accuracy of the dates stated. 

8. Defendant denies the allegations contained in paragraph 8 of the com- 
plaint. 

9. Defendant admits the allegations in paragraph 9 except that the defen- 
dant is without knowledge sufficient to form a belief as to the reason for 
plaintiff's travel. 





27 : 

10. Defendant admits the allegations contained in paragraph 10 of the 
complaint except defendant denies the date of issuance of the current Section 
51.136 of the Passport Regulations of the Secretary of State as being September , 
1952. 

11. Defendant denies the allegations contained in paragraph 11 except 
that it is admitted that the letter annexed to the complaint as "Exhibit AS 
advised the plaintiff of the tentative denial of his application for a passport 
and advised him of his right to a formal hearing at which plaintiff appeared 
on April 29, 1957. The defendant also admits that the letter dated September 
18 1957 from the Acting Director, Passport Office annexed to the complaint 
as "Exhibit C'' contains the basis for the "final refusal" decision and advised 
the plaintiff of his right to appeal to the Board of Passport Appeals. 

12. Defendant admits the allegations contained in paragraph 12 but the 
defendant denies any inference contained in the words ''staffed and controlled 
by defendant"' which might suggest that said Board of Passport Appeals does 
not consider and reach its decision independently. 

13. Defendant denies the allegations in paragraph 13 except that the 
letter dated March 24, 1958 annexed to the complaint as "Exhibit D" advised 
the plaintiff of the reasons for the denial of his application. ! 

14. Defendant asserts that inasmuch as the allegations contained in 
paragraph 14 of the complaint state conclusions of law, he is not required to 
plead thereto, but were he required to plead thereto he would deny the allega- 
tions. 

15. Defendant asserts that inasmuch as the allegations in paragraph 15 





of the complaint state conclusions of law, he is not required to plead thereto, 
but were he required to reply he would deny the allegations therein. 

16. Defendant denies the allegations contained in paragraph 16 of the 
complaint. ! 

17. Defendant asserts that inasmuch as the allegations in paragraph 17 
of the complaint state conclusions of law, he is not required to plead thereto, 


but were he required to reply he would deny the allegations therein. 
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18. Defendant denies the allegations in paragraph 18 of the complaint 
except that defendant admits that most countries generally require a foreign 
traveler to possess a valid passport for entry, stay, or transit therein. 
19. Defendant admits the allegation in paragraph 19 of the complaint. 
WHEREFORE, defendant having fully answered the allegations contained 
in the numbered paragraphs of the complaint, demands judgment together with 
costs of this suit. 
Respectfully submitted, 
/s/ Oran H. Waterman 
ORAN H. WATERMAN 


/s/ DeWitt White 
DE WITT WHITE 


Attorneys, Department of Justice 
Washington 25, D. C. 


Attorneys for Defendant. 


[ Filed June 23, 1958] 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT. 

Now comes the plaintiff, by his attorneys, and, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure moves the Court to enter summary judgment 
for the plaintiff on the ground that there is no genuine issue as to any material 
fact and the plaintiff is entitled to judgment as a matter of law. In support of 
this motion plaintiff refers to the entire record herein, including the pleadings. 


/s/ William M. Kunstler 
WILLIAM M. KUNSTLER 


/s/ Walter E. Dillon, Jr. 
WALTER E. DILLON 


Attorneys for Plaintiff 
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[Filed June 23, 1958] 
POINTS AND AUTHORITIES | 
The United States Supreme Court has so recently considered the question 
of the Secretary's authority with respect to the issuance of passports in the 
fo cases of Kent vs. Dulles, Briehl vs. Dulles and Dayton vs. Dulles, numbers 
‘A 481 and 621 of the October term, 1957, which cases were decided on June 
16, 1958, and plaintiff is content to base this motion squarely on'the implica- 
| — tions of those decisions. The Court's opinion, deciding all three of these cases, 
i was expressed only in the first two and it is attached herewith as part of this 
motion. He only wishes to point out that since the right to travel has now 
been elevated to a constitutional right, by the above decisions, it can only be 
subverted by a showing of ''the gravest imminent danger to the public safety" 
. (Korematsu vs. U.S. 323 U.S. 214, 218). None of the reasons advanced by the 
defendant for the denial of plaintiff's renewal application could possibly, even 
with a stretch of the imagination, measure up to this standard. However, 
coupled with this denial of plaintiff's right to travel is a direct denial of the 
constitutional guarantees of the freedom of the press. If the defendant has 
the power to prevent the gathering of news because of his decision that the 
travel necessary to do so does not square with his interpretation of United 
States foreign policy or is prejudicial to the interests of the United States, 
both of which are nebulous standards, then both freedom of speech and free- 
dom of the press are in grave jeopardy of being infringed by administrative 
fiat. This, plaintiff submits, will create a situation in which both freedoms, 
as well as the right to travel must be conditional upon the fluctuating trends 
of our foreign policy. ! 
WHEREFORE, it is respectfully requested that plaintiff's motion be granted 
in all respects. | 
/s/ William M. Kunstler, | | 


WILLIAM M. KUNSTLER, ESQ 
511 Fifth Avenue 
¥ New York 17, N. Y. 


| 
| 
| 
I 
| 
| 
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/s/ Walter E. Dillon, Jr. 


WALTER E. INLLON, JR., ESQ. 
1625 Eye Street, Northwest 
Washington 6, D. C. 


Attorneys for plaintiff. 
Rowland Watts, Esq. ™ 
Of Counsel 


[Filed July 16, 1958] 


DEFENDANT'S ANSWER TO PLAINTIFF'S | 
MOTION FOR SUMMARY JUDGMENT 


The Defendant, through his attorneys, moves this Honorable Court to 
dismiss Plaintiff's Motion for Summary Judgment on the following grounds: 

1. The case at bar does not fall within the scope of the decision rendered 
by the United States Supreme Court in the case of KENT, BRIEHL v. DULLES. 

2. The conduct and exercise of foreign relations of the United States is 
a plenary power residing in the Executive Branch of the Government. 

3. Within the reasonable and proper exercise of foreign relations the 
President may properly restrict the travel of citizens to certain designated 
geographical areas of the world when necessitated by foreign policy considera- 


A 


tions. 

4. A passport may validly be denied to an individual who, after a hearing, 
the Secretary of State has concluded would engage in activities abroad prejudicial 
to the orderly conduct of foreign relations because the Secretary has reason 
to believe on the basis of past conduct and other evidence of future intent that 
the individual would, if his passport were renewed, violate limiting and re- 
stricting endorsements contained therein. 

5. Refusal of the Secretary of State to issue a passport to the plaintiff 
does not abridge Plaintiff's rights under the First Amendment. 

In support of this Answer the Court is respectfully referred to the Memoran- 
dum of Points and Authorities and Defendant's Exhibits A, B and C attached to 
| and made a part thereof. 


af 


a 


s 
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31 | 
/s/ Oran H. Waterman | 
/s/ Samuel L. Strother | 
Attorneys, Department of Justice 
Attorneys for Defendant | 


| 
| 
EXHIBIT A | 


DENIAL OF PASSPORTS BY DEPARTMENT OF STATE TO, COR- 
RESPONDENTS WISHING TO VISIT COMMUNIST 
CHINA 





. | 

HEARING BEFORE THE SUBCOMMITTEE ON THE FAR EAST AND THE 

PACIFIC OF THE COMMITTEE ON FOREIGN AFFAIRS HOUSE OF REPRE- 
SENTATIVES, EIGHTY- FIFTH CONGRESS------- --- FIRST SESSION 


*x* * *&* * * KK KK K * 


STATEMENT OF HON. WILLIAM J. SEBALD, DEPUTY ASSISTANT 
SECRETARY OF STATE FOR FAR EASTERN AFFAIRS 


MR. SEBALD: Mr. Chairman, I must confess at the beginning that I am 
probably here somewhat at a crossing of wires, if I may put it that way. I 





understood -- 
CHAIRMAN GORDON: Is this an executive meeting? 
MR. SABLOCKI: Yes, it is an executive meeting. | 
MR. SEBALD: I had understood that we had sought this meeting primarily 

to meet with the subcommittee, as we did last year, for the purpose of discussing 





some of our more weighty problems in the Far East and to give the subcommittee 
a general rundown, as it were, on what is happening out there, and perhaps 
in some cases to seek your counsel and advice. : 
We were about to do that when I think the telephone rang and we were told 
that you would be particularly interested in this problem of Americans going 
into Communist China. ! 
I therefore have before me a statement which I think embodies the reasons 


behind the policy, perhaps in a somewhat sharpened version. | 


32 
I think it would be most useful to the subcommittee and to you, Mr. Chair- 


man, if I were to read this, perhaps interpolating occasionally as I go along, 
and to use this more or less as a basis of discussion. 

When I complete this, of course, I shall be very glad to enter into a gen- 
eral discussion, or any way you wish to proceed, if that meets with your ap- 
proval. 

MR. ZABLOCKT: It does. I am sure it meets with the approval of the 
entire membership. We do intend to have the Department, in the near future, 
brief the subcommittee on the varied and vast problems in the Far East. 

But anticipating that our time would be short this afternoon, this meeting 
was intentionally limited, Mr. Ambassador, to this one specific issue. We 
would be very happy to hear your statement. 

MR. SEBALD: I also understand, Mr. Chairman, that there will be a public 
hearing next week at which a senior Departme nt representative will appear 
before the Foreign Relations Committee. 

If I may run through this statement, it is not too long, it will probably 
take me 10 minutes to get through it. 

The United States believes that it is not in the public interest for its 
citizens to enter or travel in Communist China at the present time. For that 
reason it does not issue passports valid for travel to that area. 

Although public attention has been focused recently on the effect of this 
policy on representatives of public media, the Government's refusal to 
authorize travel in Communist China has no special application to correspon- 
dents. 

The policy has been applied to other citizens without discrimination. Mis- 
sionaries, scholars, educators, public officials, relatives of imprisoned Ameri- 
cans, and others have been invited to visit Communist China or have expressed 
a desire to go there, and they uniformly have been refused passports for this 
purpose. Some of these have had reasons for travel to Communist China which 
they regarded as compelling. The special advantages or disadvantages which 
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might accrue from the travel of any particular vocational group did not govern 
the decision on authorizing such travel. The decision, and the reasons for it, 
were applicable to all Americans alike. | 

Thus it mustbe clearthat denial of passports to correspondents is not 
based on any desire to deny the American public information about Communist 
China. On the contrary, the importance of the greatest possible flow of infor- 
mation about conditions on the China mainland is fully recognized. Likewise 
the skill, powers of observation, or impartiality of American correspondents 
were not at issue in the decision. The Government has raised sa question on 





this score. 

So far as the Government is concerned, the issue is simply one of whether 
any American citizens should be issued passports valid for travél to Com- 
munist China. ! 

The basis for not issuing such passports is as follows: | 

1. The United States and the United Nations are in a state of unresolved 
conflict with Communist China. In 1950 the Chinese Communists attacked 
United States and United Nations armed forces in Korea. These hostilities 
resulted in more than 142,000 American casualties. An armistice agreement 





was signed in 1953 as a result of which we are not now engaged in active hos- 
tilities. The agreement provided that the armistice was to continue pending 
a political settlement, but no political settlement has ever taken’ place owing 
to Chinese Communist refusal to consider any terms which the United Nations 
could accept. Therefore the situation at present is governed by an armistice. 
The national emergency proclaimed by the President in connection with the 
Korean conflict is still in effect. All trade and financial transactions with 
Communist China are prohibited by United States laws and regulations. 
Furthermore, under the Battle Act, United States aid is denied countries 
which trade with Communist China in strategic materials. Just as in time of 
war travel in enemy territory is denied to United States citizens, so in the 
present situation of national emergency, travel to Communist China is not 
authorized. | 
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2. Communist China has threatened repeatedly to use armed force to 
take Formosa and the Pescadores, held by the Republic of China, with 
which the United States has a treaty of mutual defense. The Congress of the 
United States on January 29, 1955, adopted by overwhelming vote a joint 
resolution declaring that the security of Formosa was essential to the vital 
interests of the United States and authorizing the President to use the Armed 
Forces of the United States to protect Formosa against armed attack. United 
States naval and military forces are now deployed in that area. The Chinese 
Communists are continuing to build up large-scale offensive strength, both 
air and land, opposite Formosa and from time to time have reaffirmed their 
intention of taking Formosa by armed force if necessary. They have specifi- 
cally refused to agree to renounce the use of force in the Formosa area. Under 
these conditions the United States deems travel of its citizens on the China 
mainland unwise. 

3. The United States does not recognize the Communist Chinese regime 
and does not maintain diplomatic relations with it. The United States could 
not, therefore, extend normal diplomatic and consular protection to its citizens 
who travel in the area under Chinese Communist control. The fact that Com- 
munist China has engaged in the practice of taking and are now holding, political 
hostages is clear evidence of the special need for such protection. As a matter 
of principle, the Government must extend such protection to every citizen to 
the limit of its capabilities whether or not the citizen would waive his right to 
protection. 

4. The Chinese Communist regime in Peiping came into power by an 
armed insurrection encouraged and supported by the Soviet Union. Thereafter 
it has consolidated its hold on the China mainland and its power through a 
series of lawless acts. Among other things it has confiscated United States 
properties without compensation; it has illegally imprisoned American citizens 
without trial or due process of any kind; it invaded North Korea and attacked 
United Nations forces; it defied and continues to defy demands of the United 
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Nations to withdraw; it has violated the terms of the armistice agreement with 
the United Nations in Korea by introducing new weapons and aircraft into North 
Korea and by construction of new airfields and fortifications there; it has violated 
the Geneva accords by providing the material for a major military buildup in 

North Vietnam; it has refused to carry out its agreement to release Ameri- 
cans it holds in prison and has denied them rights granted to them by that agree- 
ment. Communist China has engaged in these activities with no regard for the 
opinion of the rest of the world. Now the regime apparently feels the need for 
respectability in the eyes of the world and acceptance into the family of nations 
as a seal of approval for or a sign of acquiescence in its actions. As a means of 
obtaining respectability it is attempting to establish first of all cultural exchange 
and trade relations with the United States. Relaxation of United States travel re- 
striction is a prerequisite to the achievement of this aim. ! 

5. On August 1, 1955, Ambassador Wang Ping-nan of Communist China and 
United States Ambassador U. Alexis Johnson met in Geneva for the purpose of 
discussing practical matters at issue. The first matter for discussion was the 
release of American citizens unjustly imprisoned in Communist jails. 

On September 10, 1955, agreed announcements were issued. The Communists 
recognized that all United States citizens in Communist China who desired to re- 
turn to the United States were entitled to expeditiously exercise their right to 
return and undertook to facilitate their return. The ae applied to the 
19 Americans held by the Communists at that time. 

Despite this unequivocal commitment 8 -- I say, ''8"', although it was 9 up 
until today; 1 was released, according to the news ticker only today; he was re- 
leased 1 day before his 6-year term expired -- United States prisoners are still 
held in Communist jails. All efforts to persuade the Communists to honor their 
pledge have been unavailing. | 

Instead of carrying out their commitment, the Communists sought to turn 
the Geneva talks to other subjects. They proposed cultural exchanges, and, 
pursuant to this aim of Chinese Communist policy, invited various Americans, 
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including newspaper representatives, to visit Communist China. Ambassador 
Johnson has taken the firm position that this exchange could not be considered 
while the Communists were holding United States citizens in prison in viola- 
tion of their agreed announcement. This position has been consistently main- 
tained despite hints and suggestions from the Communists and others from 
time to time that if the United States will first permit its citizens to enter 
Communist China this will "help in settling other issues." 

6. Should the United States modify its present insistence that the Com- 
munists first make good their pledge before it can consider other issues, this 
would be a form of appeasement. There is no assurance that any yielding by 
the United States would produce the desired result. It is likely that having 
achieved one victory by this means, the Communists would seek further con- 


cessions before honoring their public commitment. As in the case of the black- 


mail of an individual, there is no end to such a course, and the United States 
cannot, in good conscience, embark upon it. 

7. It is necessary, of course, to consider the effect upon our friends 
and allies should the United States yield under such pressure. Confidence in 
our determination to resist the aggressive designs of communism would be 
weakened. The position of leadership which we have accepted would be ser- 

iously undermined. It would be most difficult for us to urge others, many 
of whom must depend in part on our strength, to stand unafraid and unflinching 
before the Communist threat. It is well known, of course, that this threat 
aften takes the form of economic and cultural penetration. 

These are the reasons why the Government is unwilling to sanction travel 
by American citizens to Communist China at this time. The matter will, of 
course, be reviewed when, through constructive actions on the part of the 
Chinese Communists, including the release of the American prisoners, a 
new situation is created. 

MR. ZABLOCKI: In order for all members to have equal time, the 5- 
minute rule will be enforced. 
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Mr. Ambassador, is it the policy of the United States not to grant pass- 
ports to areas with which the. United States does not have diplomatic relations ? 

MR. SEBALD: I think as a general proposition that is correct. 

MR. ZABLOCKI: There are exceptions? 3 

MR. SEBALD: May I, first of all say, Mr. Chairman, before I get led 
into bypaths on which I am not competent to speak, that the technical questions 
of passport control and passport regulation are not under my jurisdiction. 

I will be glad to answer any question: regarding the policy lying behind 
those passport restrictions and why such a policy is adopted. But as to the 
technicalities of it, Iam afraid -- : 

MR. ZABLOCKI: It was not my intention that we discuss technicalities. 
But I believe we ought to try to obtain the policies that lie behind the decisions 
on withholding or granting passports. ! 

May I restate the question: It is not our policy to discrimiimte against 
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any United States citizen on the basis of his profession? | 

MR. SEBALD: That is correct. | 

MR. ZABLOCKI: Further, it is the policy of the United States to deny 
passports where it would not be in our national interest or in the interest of 
the safety of the individual seeking such a passport? The Department does 
take into cmsideration the safety of the person seeking the passport? 

MR. SEBALD: That is right. : 

MR. ZABLOCKI: Is it on this basis that the Department refuses to grant 
passports to Communist China? 

MR. SEBALD: That is not the sole basis. That is one of the bases. There 
are a number of others which I mentioned in my statement. | 

Just to state another one, by granting passports to American citizens to 
enter China, we begin to open, in a sense, precisely what the Chinese Communists 
want us to do, namely, they want to have cultural relations with us. The idea of 
a newspaper correspondent going in there is in a sense a cultural exchange. 

MR. ZABLOCKI: In 1949, Communist China didn't want our newspapermen 
there. As a matteroffact, theyordered not only United States correspondents but 
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any foreign nationals whose country did not recognize the People's regime ; 
to leave. 

On October 7, 1949, the State Department made this announcement: 


The Department has been informed that the Alien's Affairs 
Bureau has handed foreign press correspondents in Shanghai the 
following order of the Shanghai Military Control Commission, 
dated October 6: "Effective from the date of issue of this order 
all correspondents in Shanghai, irrespective of whether they are 
Chinese or foreign, for foreign newspapers and periodicals, news 
agencies and broadcasting agencies, whose country has not es- 
tablished diplomatic relations with the Chinese Peoples Republic 
are to cease acting in their capacity as press men, including tthe 
filing of press telegrams and radiograms." 

That is the statement of the Communist Peoples Republic. And the De- 
partment's announcement further states: 


The effect of this order is to blot out completely objective re- 
porting of developments in the Communist-occupied territory of 
China. The order is not based on military security or censorship, 
but solely on the ground of nonrecognition of the recently announced 
Communist regime. It is evident that this order constitutes a crude 
effort on the part of the Chinese Communists to force recognition 
of their newly established regime by those countries which continue 
to have on the basis of the record of the Chinese Communists to 
date, wholly justifiable doubts regarding the responsible nature of 
the regime, according to generally accepted international standards. 


In effect, it appears the United States and Communist China have reversed 
their positions. 

MR. SEBALD: Well, sir, of course, all that happened before my day. I 
would like to make this comment. It is quite obvious the Chinese Communists 
found that didn't work. They pushed them out and what has happened? They 
have become largely isolated. Today their great desire, it seems to me, is to 
establish relations with the United States, because by doing so Asia is affected 
also, and they know it and we know it. I think there is no question aout it. 
When you start down the primrose path of opening this thing, and they get their 
nose under the tent, I think it is too late. I think you just can't stop it. 

MR. ZABLOCKI: Mr. Pilcher. 

MR. PILCHER: I have no questions right now. 
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MR. ZABLOCKI: Dr. Judd. ! 

MR. JUDD: Mr. Chairman, I want to express my hearty concurrence with 
and approval of the statement made by Mr. Sebald, because I think his arguments 
are basically unanswerable from the standpoint of our own country's well- 
being. | 

Since the position reported by the chairman was taken by the Chinese 
Communists in the summer of 1949, when there was a question in many 
people's minds, as to the nature of the Chinese Communists’ regime, a lot 
of things have happened that have made completely clear what its nature is. 

As a matter of fact, even our Government at that time, leaned over back- 
wards to try to get good relations with them. As you recall, when the Com- 
munists captured Nanking in 1949 and the legitimate Chinese Government 
withdrew and moved its capital to Canton, most other foreign embassies, in- 
cluding the Russian Embassy, went along to Canton with the Government to 
which they were accredited. But our Embassy, in one of the most brazenly 
insulting acts of history that I know of, stayed at Nanking to welcome, so to 
speak, the Communist regime. We were going to make friends with them. 

Of course, that was a fatal blow to the legitimate Government of China, 


‘a completely faithful ally. The United States voted no confidence init. We 


thereby all but destroyed it. By not going along with it to Canton, we just 
crossed it off and stayed in Nanking to welcome the Communists, its enemy. 
Promptly afterward the Communists rewarded us by kicking out our newspaper 
people, and everybody else, while they went through with the it ic heoeel of 20 
millions. 
Now, as Mr. Sebald said, they haven't succeeded in ee us to heel 
and so they are trying the soft technique. They have the blood cleaned up at 
home and they want to bring outsiders in and give them the VIP treatment. 
Now, just to make sure I understand your argument: You say that the news- 
men are not being discriminated against? 
MR. SEBALD: That is right. 
MR. JUDD: They are being given the same treatment as al other Ameri- 
cans? 
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MR.SEBALD: That is correct. 

MR. JUDD: That means they are not being given special privileges? 

MR. SEBALD: That is right. 

MR. JUDD: And what they are asking is special prviileges. 

if you allow newsmen to visit, then unless you are going in for class 
treatment, you will have to allow any other Americans to go; isn't that right? 

MR. SEBALD: That is right. Dr. Judd, we have had numerous requests 
from various categories of people. We had on only the other day from a busi- 


nessman in New York. His argument is just as logical as any newspaperman's 
argument. He says, in effect, ''Why shouldn't I go in to study the economic 
conditions of Red China as against the day when perhaps we might resume 
trade relations, and I ought to know whom I am going to trade with. You allow 
newspaper people in. Why don't you allow me in?" 

If we allow tht individual in there, there will be 52 other American business- 
men who say, "Why discriminate against us,"' and so it goes. 


MR. JUDD: It is not a unique situation in China. My brother-in-law, as you 
recall, Mr. Chairman, is secretary of the YMCAin Cairo. His wife came home 
last fall to help with the bringing of a new grandchild into the world. Things 
blew up in Egypt and she has been trying since last October to get back to 
Cairo. She cannot get permission from our Government to go back to Cairo 
for some of the same reasons you gave for Red.China. One is the inability to 
give her protection. No Americans are allowed to go in except those connected 
with our Government. Even though we have normal relations with the Egyptian 
Government, Americans without official business simply can't go. 

MR. ZABLOCKI: Will the gentleman yield? 

MR. JUDD: Yes. 

MR. ZABLOCKI: You said the newspapermen are not accorded special 
treatnent. 

MR. JUDD: That is right. 

MR. ZABLOCKI: Isn't it true that the newspapermen, correspondents, 
have been accorded special privileges in every branch of government? They 





41 | 

have received special treatment from the State Department, the military, and 
from Congress, news correspondents who had the availability of the battle- 
field during the war; they are permitted in certain quarters in the Halls of 
Congress where the public is barred. Newsmen have been accorded special 
consideration and have come to expect special treatment? i 

MR. JUDD: There is no doubt they expect it everywhere. Even when 
you are playing the Star Spangled Banner or saying a prayer in church, a 

photographer feels no need to show respect or reverence by pausing a 
moment. 

During the war we didn't give our correspondents the rigttlts observe 
Hitler's Germany on the ground, even if he had been willing to let them in. 
They are permitted to go now and see our operations in Korea, in Formosa, 
Viet Nam; but they are not permitted to go into Red China. Why? Because 
that outfit is at war with us, although it hasn't been formally announced. 

MR. ZABLOCKI: Their request is based on the theory that they will obtain 
information. : 

MR. JUDD: Certainly. So would business men and missionaries like to 
go over and obtain information. I would like to see the people with whom I 
worked there for years. I don't know whether they are living or dead, or 
under what conditions they are living. 

I agree with what you say, Mr. Sebald, that if you refuse to let anybody in, 
you either have to make it clear across the bard, including newsmen, or 
else you will lose the whole ballgame. For if we thus accept Red China, then 
is Thailand or Indonesia or Burma going to resist them? You can cross them 
off our side. Will the Philippines long be able to resist them, especially since 
Magsaysay's death allowing certain other Filipinos who argue for neutralism, 








to gain greater prominence? Will the Japanese long be able to resist them? 

No. In short, are we prepared to give away the rest of Asis to'our mortal 

enemies? | 
MR. ZABLOCKI: As for special consideration, Mr. Ambassador, if a 


Member of Congress would request a passport for the purpose of visiting 
Communist China, would he be denied it? 
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MR. SEBALD: We would resist a Member of Congress going in there. 

MR. ADAIR: Perhaps a little more vehemently, Mr. Sebald? 

MR. SEBALD: Mind you, now, as I saidin my statement, that is not 
prompted by any desire to shut off legitimate inquiry, but we think the foreign 
policy consideration is overriding. | 

MR. JUDD: You dare not weaken our position regarding an outfit whose 
purpose is to throw us out of Asia and ultimately isolate and destroy the 
United States. If there is still any question about that, I ask, Mr. Chairman, 
that should this hearing be published, permission be given to include in it an 
article from the U. S. News & World Report of about 2 weeks ago. Some 
Japanese generals under General Doi had been to Red China and he reported 
on his conversations with Mao Tse-tung who told him that if the Japanese 
would cooperate with Mao to throw the United States out of Asia, then Mao 
would cooperate with the militarists to put them back in control of Japan. 

MR. ZABLOCKI: I am sure there would be no objection. That will be 
placed in the record at this point. 

(The article referred to is as follows:) 


* * * K* * * * K KF KF KK K 


STATEMENT OF WALTER P. McCONAUGHY, DIRECTOR, 
OFFICE OF CHINESE AFFAIRS, BUREAU OF FAR EASTERN 


AFFAIRS, DEPARTMENT OF STATE 
MR. McCONAUGHY: She was in a very bad mental state when she came 


out. It took her over a year to come back to anything resembling normalcy. 
I don't know if she is perfectly normal now. This sort of treatment does leave 
permanent scars. | 
MR. JUDD: May Iinterrupt? There is our doctor friend, Homer Brad- 
shaw, who with his wife was imprisoned nearly 4 years and not permitted to 
see each other. She came out practically demented. Fortunately, she has 
recovered enough so that she can now get around a little. He was here last 
week. 
I believe it was the Investigating Subcommittee of the Government Opera- 
tions Committee of the Senate that studied this whole brainwashing business. 
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I have a reprint of his story, his answers to questions of what the Commies did 
to him. It is very difficult for a person to speak about it unless you draw it 
out question by question. They brainwashed him for weeks and weeks. 

And John Hayes, who was killed in Djakarta about 2 weeks ago, was first 
imprisoned and tortured by the Japanese, then imprisoned and brainwashed 
by the Chinese Communists and withstood it, and then was asians i over by a 
bicycle in Djakarta and killed. 

CHAIRMAN GORDON: I think a report like that should be pat into our 
record. | 

MR. JUDD: I can get those, they are very illuminating. 3 

CHAIRMAN GORDON: Don't you think that would be a valuable addition 
to our hearings, what Dr. Judd is talking about? | 

MR. JUDD: Mr. McConaughy, you have that whole set of material. Why 
not send us some pertinent extracts? 

MR. McCONAUGHY: We have a wealth of material. 

(The information requested is as follows:) 

Richard Applegate 

Occupation: Newspaperman 

Mr. Applegate, a United Press correspondent, was seized in international 
waters by a Chinese Communist sea patrol on March 21, 1953, while on a cruise 
from Hong Kong to Macau together with Mr. Dixon, Captain da and three 
Chinese. | 

Held for a week on Lapsapmei Island, he and his companions subsequently 
were imprisoned for 18 months in Canton. 

Mr. Applegate was held in solitary confinement for the first b 5at/ 2 months, 
given no opportunity for exercise, and placed ona diet below minimum nutri- 
tional standards. He suffered from gastric disturbances and contracted malaria 
while in prison. 


| 
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Mr. Applegate was deported to Hong Kong together with Mr. Dixon and 
Captain Krasner on September 15, 1954. 
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Malcolm Bersohn 

Occupation: Medical student. 

On July 25, 1951, Mr. Bersohn, a student at the Peiping Union Medical 
College, was arrested and imprisoned in th notorious T'sao Lan-tzu Hutung 
Prison in Peiping. Here he was held for 3 years and 7 months and subjected 
to exceptionally brutal and intensive physical and psychological mistreatment. 
On February 22, 1955, without benefit of legal counsel, he was sentenced to 
3-1/2 years in prison, served retroactively, and immediate deportation for 
the alleged crime of espionage. 

During his imprisonment he was forced to make 4 confessions, 3 of which 
he retracted. Prior to his first confession and after each retraction he was 
manacled, chained, kicked, and beaten by his prosecutors and fellow prisoners. 
He was prevented from sleeping for several days at a time and was made to 
sit in a squatting position for long hours. Physical torture and the degradation 
of living like an animal off the floor and in his own excrement were combined 
with severe psychological pressures of intensive interrogations, months of 
indoctrination and denunciation by fellow prisoners, enforced "self-criticism," 
and alteration between solitary confinement and group coercion to compel him 
to submit to Communist direction and to accept Communist guidance. 
Catherine Boyle (Sister Monica Marie) 

Occupation: Missionary (Maryknoll). 

Sister Monica Marie was arrested in April 1951, and held at the jail at 
Loting on charges of "killing babies" at the Loting Orphanage, established in 
1919. When the case of "baby killing” against her failed to be accepted by 
the Chinese population of the area, she was accused of using religion as a cover 
for reactionary propaganda and for the concealment of weapons and foreign 
currency. She was expelled to Hong Kong on June 23, 1951. 

During the weeks of her imprisonment she was stripped of her religious habit 
and subjected to many interrogations and a course of indoctrination. Her food 
ration was gradually decreased until she was receiving only a few ounces of 
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food each day. By the time of her expulsion, she was suffering severely 
from malnutrition. | 
Dr. and Mrs. Homer V. Bradshaw 7 

Occupation: Medical missionary (Presbyterian). 





Dr. Bradshaw, a respected physician with 27 years of service in China, 
and his wife applied for exit permits to leave Communist China in December 
1950. Their applications were refused. | 

On March 2, 1951, Dr. and Mrs. Bradshaw were arrested at their small 
mission station at Lienhsien together with two other American missionaries, 
Mrs. Laura Lau and Miss Sara Perkins. Two weeks after his arrest the 
Chinese Communists tried to force Dr. Bradshaw to sign a paper which upon 
examination he found to be tantamount to a confession of espionage. He re- 
fused to sign. 

The inquisitions and pressures to confess to espionage il through- 
out Dr. Bradshaw's imprisonment of almost 5 years. During this period 
the Communists tried to destroy his resistance through physical maltreatment 
and torture. Held on a starvation diet, he contracted beri-beri. | He was forced 
to do ''calisthenics" which apparently were calculated to break a man of his 
age who was forced to subsist on a starvation diet. While under interrogation, 
his prosecutors at times subjected Dr. Bradshaw to manacles and twisting of 
the arms in an effort to wring a confession from him. Still he refused to make 





a false confession. | 

Several times his interrogators promised him his freedom, but instead of 
release he merely was transferred from one prison to another. ! On January 
29, 1952, he was moved to a prison in Canton where he remained until his 
release almost 3 years later. He saw his wife three times and only in the 
early part of his long imprisonment. For a period of almost 4 years he was 
unable even to find out if she were still alive. ! 

Because of Mrs. Bradshaw's severely disturbed mental condition upon 
her release by the Chinese Communists, details of her treatme nt at their 
hands are not known. Reduced to a state of physical and mental incapacity, 
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Mrs. Bradshaw was placed in a cell with Miss Dorothy Middleton on May 8, y; 
1954. On August 16, 1954, because of her critical physical and mental state, 
the Chinese Communists transferred Mrs. Bradshaw from prison to house 
arrest, and placed her in the care of another American Presbyterian mission- 
ary, Mrs. Laura Lau, in Canton. 

What charges, if any, the Chinese Communists made against Mrs. Brad- 
shaw are not known. 

On October 26, 1955, Dr. Bradshaw, still unintimidated by his ruthless 
captors, was put through a trial which he called a farce. He was convicted 
of counter-revolutionary activity and sentenced to serve 5 years imprison- 
ment, retroactive to the date of his arrest almost 5 years previously. At 

his trial, his jailers tried for the last time, unsuccessfully, to force Dr. wF 
Bradshaw to sign a confession. 

Because of her pitiable physical state -- severe malnutrition, beri-beri 
and evidences of extreme mental and emotional suffering -- Mrs. Bradshaw's 
continued survival was in doubt and she was unable to leave China without 
escort. Unwilling to have Mrs. Bradshaw remain on their hands in this 
precarious condition, the Communists released Dr. Bradshaw in order that he 
might accompany her to Hong Kong. On December 20, 1955, Dr. Bradshaw, 
scarcely able to walk, came with his wife across the frontier into Hong Kong. 
He was broken in body, but indomitable in spirit. 
Robert T. Bryan 

Occupation: Lawyer. 

Mr. Bryan, an attorney of long residence in Shanghai, was arrested on 
February ll, 1951, and taken to the Ward Road jail, where he was held for 
16 months. In the words of his Communist jailers, he was "an American 
imperialist pig” left to "wallow in his own filth." - 

He was accused of being an American espionage agent and of having acted, 
during the 14 years he served as municipal advocate for the Shanghai Interna-~ 
tional Settlement, in a manner "inimical to the interests of the Chinese people." 

Very shortly after his arrest, the Chinese Communists told Mr. Bryan 
thet he would be released if he produced a confession and apology. Mr. Bryan, 
under duress, tried to write a story which would satisfy his captors, but the 
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promised release was not forthcoming. Instead he was mibjectod to lengthy 
and intensive indoctrination in communism. ! 

Almost all of Mr. Bryan's imprisonment was spent in solitary confinement. 
He rarely was allowed to wash and was never taken out for exercise. His diet 
was on a Starvation level; he lost 45 pounds of weight and contracted beri-beri. 

On March 25, 1952, Mr. Bryan's "trial" before three Communist judges 
began. This ordeal continued daily for almost a month. To elicit the answers 
his Communist interrogators wanted, Mr. Bryan was handcuffed with a device 
which was tightened from time to time to produce a prolonged and excruciating 
pain in the wrists. He also was beaten with rubber hoses and threatened with 
execution. Under intense mental and physical pressures and, he testified, 
the injection of drugs, Mr. Bryan finally was compelled to pro cave a confession 
which satisfied his Communist prosecutors. , 

After his final confession, the Chinese Communists announced that they 
were prepared to "dispose leniently"' of Mr. Bryan's case. Under guard, he 
was expelled to Hong Kong on June 29, 1952. i 
Philip W. Cline | 

Occupation: Businessman. : 

Mr. Cline was arrested at Tsingtao in April 1951 on charges of espionage. 
He was suffering from heart disease and diabetes at the time. : 

Mr. Cline was subjected to intensive grilling and forced to sign confessions 
constructed by the Chinese Communists. Seriously ill, he was released in 
July of 1951. He was given an exit permit to leave Communist China, but the 
permit was canceled just before he was to board ship for Hong Kong. In 
August of 1951 he was again arrested, denied essential medicines, jailed, and 
made to prepare confessions under intensive interrogation and pressure. 

Released in October of 1951, broken in health and destitute, Mr. Cline 
died in Tsingtao the following month. 
Gertrude Cone 

Occupation: Missionary (Methodist). 

Gertrude Cone, a Methodist missionary, applied to Genres 
officials for an exit permit in January 1951. Her permit was not issued. In 
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the summer of 1951 she became ill with cancer. Running low on funds she 
asked Communist officials for permission to telegraph Hong Kong for money P 
to live on. Her request was refused. 

Gertrude Cone subsisted on a starvation diet until early February 1952. 
In December 1951 she fell and broke her hip. Despite extreme pain from 
cancer, the broken hip and malnutrition, she made her way to the police station 
to again plead for permission to write Hong Kong for funds. Again she was 
refused. Gertrude Cone was carried by stretcher across the border into 
Hong Kong February 18, 1952. She died 48 hours later. 

Donald M. Dixon 

Occupation: Newspaperman. 

Mr. Dixon, correspondent of the International News Service, was seized 
in international waters by a Chinese Communist sea patrol on March 21, 1953, 
while on a cruise from Hong Kong to Macau with Mr. Richard Applegate, Capt. 
Benjamin Krasner and three Chinese. Held for a week on Lapsapmei Island, 
the group was subsequently put in prison for 18 months at Canton. 

Mr. Dixon was held in solitary confinement for the first 5-1/2 months of 
his imprisonment, given no opportunity for exercise, and placed on a diet be- 
low minimum nutritional standards. He suffered from gastric disturbances 
and contracted malaria while in prison. 

Mr. Dixon was deported to Hong Kong together with Mr. Applegate and 
Captain Krasner on September 15, 1954. 

Msgr. Eugene Fahy 

Occupation: Missionary (Jesuit). 

Father Fahy of the Catholic Mission Zi-ka-wei, Shanghai went to China 
in 1940 at the age of 30. Stationed at Yangchow in 1948, he was arrested there 
on July 3, 1951. He was transferred to a jail at Shanghai in secrecy covered 
with a blanket. Questioned continuously in prison, allegedly for engaging in. 
a spy plot, he was moved on December 24, 1951, to the Rue Massenet jail for 
trial. He was held there in solitary confinement until March 20, 1952, when 
he was moved to the Hongkew prison where he was again placed in a solitary 
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cell for 2 months. Clothed only in rags, a fellow prisoner gave him a shirt 
to cover himself. On May 27, 1952 he was returned to the first jail and from 
there taken under guard to Hong Kong for release. | 

Father Fahy was subjected to 7 interrogations of 2 or 3 hours’ length. 
During his imprisonment he was handcuffed. At times the cuffs were tightened 
on his wrists which were manacled behind him, while his ankles were chained 
to abar. At other times he was chained to a barred door for periods of many 
hours and deprived of sufficient blankets, clothing, heat, food, exercise and 
sleep. When he reached Hong Kong, he was ill and emaciated, suffering from 
bronchitis and beri-beri. i 
The Most Reverend Francis X. Ford | 

Occupation: Missionary of the Maryknoll. | 

Bishop Ford, a Catholic clergyman of 60 years of age who had spent over 
30 years of his life in China, was confined to his house at Meihsien, Kwang- 
tung, from December 1950 to the time of his formal arrest and imprisonment 
on April 14, 1951. He died in prison at Canton, reportedly on February 21, 
1952, after months of maltreatment. The Chinese Communists did not allow 
news of his death to reach the outside world until more than 6 months later. 

It appears that on his arrest he was bound with ropes and takcen to Canton. 
On the way he was beaten severely with ropes and sticks and pelted with 


stones and refuse during public demonstrations. In prison te was bound with 


heavy wet ropes which tightened as they dried. Interminable questi oning, 
torture, and meager diet emaciated him and reduced him to the point where he 
was unable to walk. His secretary, Mary Ryan (Sister Joan Marie), also im- 
prisoned, reported on her release that on August 16, 1952, she was shown a 
death certificate ascribing the Bishops’ death to old age and natural causes. 
Before her expulsion from China she was taken to a grave ina cemetery outside 
Canton with a granite slab on which the bishop's name was inscribed in Chinese. 
She was then forced to sign a document stating that Bishop Ford had died despite 
the medical treatment he received and that the cause of his death was illness and 
old age. 
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Bishop Ford was accused in the Communist press of being an American 
spy and of having engaged in criminal activities against the Chinese Commu- 
nists and Chinese people. As far as is known, he was never brought to trial. 

He was denied the right to communicate with the outside. Every attempt by 
the United States Government to obtain information about him, through the 
good offices of friendly governments, was ignored or rebuffed. 

There is no evidence, despite their efforts, that the Communists succeeded 
in forcing Bishop Ford to provide them with a so-called confession. 

Rev. Raymond Arthur Gaspard 

Occupation: Missionary (Maryknoll). 

Father Gaspard was arrested on March 22, 1951, at Loking, near Loting, 
Kwangtung. 

The Chinese Communists began their molestation of Father Gaspard in 
December 1950, when he and 4 other priests and 3 nuns of his mission were 
ordered to report to the Public Security Bureau in Suihing for registration and, 
while there, forced to write detailed autobiographies. Apparently displeased 
with Father Gaspard's language, the police required him to sit for 24 hours 
without food or water and then compelled him to write an act of contrition from 
dictation. Thereafter he was ordered to remain within the immediate environs 
of the mission. During this period the Communists confiscated the mission 
furniture, radio, bicycle, phonograph, and other possessions. 

On March 22, 1951, the Communist police broke into the mission chapel, 
while Father Gaspard was at his prayers and arrested him. After a night at 
the police station they placed him in a "reformatory" for political prisoners, 
where he and his catechist were put in a cell with 60 other men. In the course 
of interrogations which followed, the Communists attempted to get him to admit 
to engaging in espionage and other illegal activities. During the first few 
months of his imprisonment Father Gaspard lost 40 pounds. His diet consisted 
af dry rice, a few black beans, and infrequently a little salt and oil. In October 
he was transferred to an old temple which had been converted into a prison and 
put to work pulling a plow and carrying dirt. 
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On December 18 Father Gaspard was tried before a police official on 
charges of possessing Catholic literature, hiring an ex-Kuomingtang member 
to work in the church school, and failure to follow the Government's education 
regulations. He was sentenced to eternal banishment, and on Decenb er 27, 
1951, was taken from jail and sent to the Hong Kong border. 
Frederick Dominic Gordon : 

Occupation: Missionary (Dominican). ! 

Father Gordon was arrested in Foochow on August 20, 1953, together 
with Fathers Joyce and Hyde, and a German priest, Father Ludwig Heidfelt. 
He was held in solitary confinement for 25 months in a room in the servants quar- 
ters of the Dominican mission compound. On September 11, 1955, a trial was 
held at the Foochow Security Bureau, at which he was sentenced to imme diate 
deportation from the China mainland. He arrived in Hong me on Septenb er 
18, 1955. 

Among the charges brought against him were sheltering counterrevolutionists, 
exchanging money on the blackmarket, and destroying a signal gun. To force 
him to ''confess" to his crimes, he was repeatedly interrogated, forced to stand 
for prolonged periods on consecutive days, and frequently struck and manhandled. 








He was threatened with permanent imprisonment if he did not confess. 
Rev. Robert W. Greene | 

Occupation: Missionary (Maryknoll). ! 

Father Greene, a 40-year old priest who had served in China since 1937, 
was confined to his mission quarters at Tungan from October 1950 until he 
was imprisoned on April 3, 1951. For over a year he spoke to no one except 
his interrogators. During this period of house arrest Father Greene was con- 
tinuously questioned about firearms which has been stored at the mission 
against its desire during the Sino-Japanese war. 

In April 1951 the Communists made a composite photograph of his ordina- 
tion picture, a brass badge with "U.S." on it, and a toy medal which they found 


in his possession, and used this as evidence to prove that he was a spy. 
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On April 3, 1951, using the photograph as evidence, a squad of soldiers 
seized Father Greene on the charge that he was not a priest. They stood him 
against a wall with a tommygun trained on him and took pictures. He was told 
if he signed a confession that he was a spy he would be released. This he re- 
fused to do. He was grilled for 8 days with a break of only 1 day. During 
interrogation his arms were bound together behind him at the elbows and a 


rope used to apply pressure on his arms. His inquisitors told him that this was 


a mild taste of what would be done to him unkss he confessed. 

This type of treatment continued for over a year, until he received a mob 
trial on Easter Sunday, April 5, 1952. He was forced to stand, exhausted and 
hungry, from 9 a.m. until late afternoon before 6,000 people incited to howl 
--"kill him. Execute the traitor." All manner of accusations were flung at 
him--he was not a priest but a spy; he had supported Nationalist guerrillas; 
he had killed Communist soldiers by giving them ether; he had bribed a servant 


to kill a Red sentry for $80 but had paid only $60 because the sentry was merely 
wounded. He was sentenced to be beheaded, but his judge decided that since 
he was only a small cog in the American spy wheel he would be expelled instead 


from China. Returned to his home, he was later paraded through the streets 
of Pinglo, Laipo, and Kweilin past crowds of jeering people. Father Greene 
reached Hong Kong on April 20, 1952. 

Dr. John Hayes 

Occupation: Missionary (Presbyterian). 

In April 1951, while teaching at Kweichow University in Kweiyang, Dr. 
Hayes was put under house arrest for expressing regret over the prevalence 
of anti- Ameri can propaganda: In June he applied for an exit permit. The 
permit was refused and Dr. Hayes was jailed on October 29. The principal 
charge made against him was that he was head of a ring of American agents 
in southwest China whose function was to report on Communist activities, 
to promote third-party activities and encourage pro-American sentiments 
among the Chinese people. 





53 3 
While in prison Dr. Hayes, denied blankets or covers, suffered intensely 
from the cold. Kept alive on a meager diet, he was deprived of sleep, sub- 
jected to grillings under blinding lights, threatened and endlessly questioned 
in order to reduce his resistance and induce a dazed and receptive state of 
mind. He was released and expelled from Communist China on October 3, 1952. 
Dilmus T. Kanady ( occupation: Businessman.) | 
Mr. Kanady, a cotton classer in the Shanghai offices of E. ud Robertson 
& Son Co., was arrested on April 26, 1951. He was 31 at the time. After 4-1/2 
years of imprisonment he was deported from China in a state of shocking 
physical and mental damage. 
In view of his condition when finally released to Hong Kong by the Chinese 
Communists on September 26, 1955, Mr. Kanady could not be questioned con- 
cerning the facts of his imprisonment. It is not known what charges, if any, 





the Chinese Communists placed against him, whether they extorted confessions 
from him or gave him atrial. Upon his release he was suffering from nutri- 
tional disorder, very severe loss of weight, and the effects of beri-beri. His 
mental condition was apparently caused by maltreatment at the hands of the 
Chinese Communists. There were indications that the Chinese Communists 
had held him in solitary confinement for extended periods and had fettered him 
with both leg irons and handcuffs. He was unable to stand or walk normally. 
Rev. Thomas §. Langley ! 

Occupation: Missionary (Maryknoll). | 

Father Langley, a 47-year-old priest who had been in China for 13 years 
as a missionary, was put under house arrest at his mission at Tanchuk, Kwangsi, 
on December 25, 1950. Here the Communist authorities closely que stioned him 
in connection with alien registration, his reasons for being in China, what posi- 
tion he held and his connections with the United States Government. For the 
next 11 months of house arrest he and his 5 colleagues were the object of con- 





stant petty harassment and molestation. Much of the mission property was 
| 
confiscated on the pretext of being borrowed. ! 


| 
| 
| 
i 
| 
| 
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On November 30, 1951, he was seized and, hands and neck bound by ropes, 
paraded through the streets by Red guards. The next 2 days were spentin jail. 
On December 2 he underwent an accusation meeting before 200 people. The 
allegations against him were that he had helped bandits with medicine, had 
helped promote the Legion of Mary, was a United States spy, spread false 
rumors, and was a landiord. The next day he had his neck and wrists roped 
and was marched 12 miles to Pingnam for interrogation. 

Deprived of all food except a half bowl of rice and a small bowl of rice gruel 
for 4 days, he was again put on public trial on December 7. He was marched 
in bonds to the local school grounds while his guards kicked at his feet and 
prodded the base of his spine with their gun butts. Here he was placed on a 
4-foot platform erected for his trial. The accusations and trial lasted for 4-1/2 
hours, during a greater part of which Father Langley was forced to kneel with 
his head bowed. The death penalty was demanded by the mob, but the official 
prosecutors instead sentenced him to expulsion. He was returned to jail as the 
mob shouted "kill." The next morning, December 8, he was sent under guard 
to Shumchun and deported to Hong Kong m December 12, 1951. 

John J. McGehee 

Occupation: Missionary (Brethren). 

Mr. McGehee, born in 1912 and for over 10 years a missionary of Christian 
Missions in Many Lands stationed at Kweiyang, was arrested on November 2, 
1951. On July 15, 1951, before his arrest, Mr. McGehee was instructed not to 
associate with other foreigners. After the Communists arrested him they 
charged him with being implicated in a spy ring. 

During his imprisonment, Mr. McGehee was subjected to extreme privation 
of sleep and food, denial of blankets and bathroom privileges, and to incessant 
questioning. He was browbeaten by other prisoners and severly treated by the 
guards. On September 6, 1952, he was sentenced to expulsion from China. The 
day following he was released from prison and taken by armed guards to Chung- 
king, where he was kept in a hotel room until September 21. He arrived by boat 
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at Canton on September 27, and, unaccountably, was clapped immediately into 
the city jail for 6 more days of imprisonment. 
Held in solitary confinement at police headquarters in Kweiyang from 
November 21, 1951, to January 14, 1952, he was interrogated both by day and 
night, with little respite until January 7, for periods lasting from 7 p.m. to 5 





a.m. | 
Interrogations were carried on in a darkened room, where Mr. McGehee 

sat on a stool with a light trained upon him. Every kind of threat, blandishment, 
and trick was tried in order to persuade him to make a confession: Possession 
-of incriminating information from confessions by confederates was alleged, good 
food was paraded in front of him but withheld, and trivial statements and written 
and signed "self-criticisms'' were developed into a maze of "eviden ce.” The 
Communists fabricated additional evidence by forcing Mr. McGehee to pose for 
a montage photograph consisting of pieces from a stove and other articles and 





to confess that these were parts of a secret wireless transmitter. 

On December 27, 1951, a prosecutor from Peking came to take over the case. 
A new series of interrogations began and continued until the end of Mar ch, when 
the interrogators returned to Chungking, and he was promised an. early release. 
He remained in jail, however, until his trial and release in September 1952. 
He was deported to Hong Kong on October 3, 1952. ! 
Harriet Mills : 

Occupation: Student. | 

Miss Mills, the daughter of American missionaries, was broug ht up in 
China. After graduate studies in the United States, she returned “ China in 
May 1947 to study at Peiping under a Fulbright grant. | 

The day after Communist China intervened in the Korean war, Miss Mills 
applied for an exit permit. The application was denied. On July 26, 1951, she 
was arrested on charges of espionage. For more than 4 years she was incar- 
cerated in Ts'ao Lan-tzu jail in Peiping. 7 

Miss Mills was subjected to intensive and prolonged interrogation in prison. 
During these inquisitions she was formed to remain standing. On one occasion 
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she was made to stand for 36 continuous hours until her feet became swollen. 
She wore leg irons and handcuffs, which over a period of 3 years totaled 7 
months. When handcuffed behind her back, she had to eat on all fours like an 
animal. She underwent group "reeducation" within the prison through a con- 
tinuous series of so-called "struggle sessions." 

On October 26, 1955, Miss Mills received a "'trial'' before the Peking 
Higher Court and was sentenced to 5 years in prison, made retroactive to her 
arrest, and immediate deportation. She crossed the Hong Kong border into 
freedom 5 days later, on October 31, 1955. 

Sara Emily Perkins 

Occupation: Missionary nurse (Presbyterian). 

Miss Perkins, who, after coming to China in 1920, did graduate nurse's 
training at the Peking Union Medical College and worked in north China until 
she was assigned to the American Presbyterian Hospital at Lienhsien, Kwang- 
tung, was arrested on March 2, 1951, together with Miss Dorothy Middleton, 
Mrs. Warren L. Winter, Mrs. Laura Lau, and Dr. and Mrs. Homer Bradshaw. 
On May 1, 1951, she was sent to a prison at Kukong. Here she stayed until 
January 19, 1952, at which time she was transferred by night to a prison in 
Canton, where she remained until her release, with Miss Dorothy Middleton, 
on September 20, 1955. This brought to an end her imprisonment of over 
4-1/2 years. Twenty-eight and a half months of her imprisonment were spent 
in solitary confinement and 9 months in semisolitary confinement. On her _ 
arrest she was accused of abetting American "spy activities.'' Efforts were 
made to compel her to state that the hospital at which she worked was tle location 

24 ~~ ~+of a broadcasting station serving an American "spy network." To force 
her to provide ‘tevidence" in support of their charges she was threatened with 
cruel treatment and death by shooting if she did not "tell all." | 

On September 11, 1955, she was brought into a courtroom with Miss Mid- 
dieton before a formal array of judges and accused of unfriendliness toward 
the Chinese, of having organized nursing students against the Communists, and 
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of having cooperated with Dr. Homer Bradshaw in "spying activities." She 
was not asked to confirm or deny the charges, nor was she given an opportuni- 
ty to prove her innocence. Having already suffered imprisonment for over 


4-1/2 years, the court sentenced her to deportation. 
Rev. Harold W. Rigney 
Occupation: Missionary (Society of the Divine Word). 
Father Rigney, rector of Fu Jen University, was arrested on , July 25, 
1951, and imprisoned in the notorious Ts'ao Lan-tzu jail, until he was sen- 
tenced to 10 years of "reform through labor" on September 21, 1954, 3 years 
and 2 months after his imprisonment. He was then transferred to a labor 
camp where he stayed until June 1955, when he was sent back to Ts'ao Lan-tzu 


| 
| 
| 
i 


Hutung jail and placed in solitary confinement prior to expulsion from Com- 
munist China on September 16, 1955. | 

Immediately upon his arrest his hands were cuffed behind his back and his 
legs were fettered with rough leg irons which were riveted in place. While 
thus chained, he was forced to eat like an animal off a plate on the floor, was 
unable to use the toilet without assistance, or was left in his own filth, and 
was denied sleep for prolonged periods. He was subjected to extended and 
unrelenting interrogation while compelled to crouch on the ground with his 
head painfully bent backward to see his interrogator and forbidden to look down. 
During one period of interrogation he was denied sleep for 11 successive days 
and nights. Any visible manifestations of religious devotion were promptly | 
suppressed by cellmates with whom he was supposed to be undergoing "re- 
education."' On his release and despite subsequent improvements in his 
treatment, he weighed only 100 pounds, 80 pounds less than his previous 
weight. : 
Dr. William L. Wallace : 

Occupation: Missionary. | 

Dr. Wallace, an American Baptist medical missionary, was arrested on 
December 19, 1950, in Wuchow on the charge of being an "outstanding spy." 
Catholic Bishop Frederick A. Donaughy, himself a former prisoner of the 
Chinese Communists, reported that Dr. Wallace was held in high regard as the 


| 


| 
| 
| 
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most outstanding resident of Wuchow, beloved for his kindness and devotion 
to the sick and poor. Superintendent of the Stout Memorial Hospital at 
Wuchow, Dr. Wallace had spent most of his life working for the welfare of the 
Chinese people. 

On his arrest, Dr. Wallace was thrown into a cell with a dirt floor and in- 
adequate protection from cold. He was held incommunicado, but his friends re- 
ceived reportethat he was grilled and tortured until he was out of his mind 
On February 10, 1951, he was found hanging in his cell. Witnesses who saw 
him immediately after his death stated that his body bore black and blue 
bruises from the shoulders to the waist. 

MR. JUDD: You won't know whether these few still being held are brain- 
washed, really, until they get out and you cm talk to them? 

MR. SEBALD: I have an idea that of late the prisoners have been treated 
in better fashion. I think it is the old game of fattening up the calf before you 
send it to slaughter. I think our prisoners probably are fed better and are 
treated better, and as their time for release comes, of course, you get a 
relatively normal human being. Human nature being what it is, they forget 
the first 4 or 5 years. Most of these prisoners have been in jail, actually, 
for 5 or 6 years. 

MR. ZABLOCKI: Mr. Chairman, there is no doubt that there are docu- 
ments and reports on brainwashing ad mistreatment of foreigners by the 
Red Communist regime which should dissuade some of those who want to 
visit Red China. 

I hope there will not be too much in the record that will sidetrack the 
specific purpose of this meeting. 

CHAIRMAN GORDON: Just certain facts. Thank you very much, Mr. 
Chairman, although I am not a member of your subcommittee. 

MR. ZABLOCKI: You are an ex officio member. Mrs. Church. 

MR. SEBALD: I am glad to be here, Mrs. Church. I always like to come 
here. 

MRS. CHURCH: I happened to be in close touch in Hong Kong with the 
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people who have taken over the care of that young girl who came out. Their 
story was even worse than you have made it. She was almost an animal. 
Of course, to them the worst fact was that she had no memories whatsoever 
that were permanent at that time. I saw Father Rigney 2 weeks ago and he 
still had the nervous tic which was so evidenct when he came to us last year, 
though he insisted that he was all right. | 

I would like to ask an elementary question. Iam almost ashamed of it. 

It shows how simple-minded I am. I grew up with a faith in this country. I 
am old enough to have lived through a considerable part of its history. I 
still cannot see why we cannot get our prisoners out of China. 

MR. SEBALD: I wish I could answer that simple, elemental question, 

Mrs. Church. You seem to have the knack of asking me questions I can't 
answer. I say that honestly, not only generally, but this specific one. 

We have tried by every means that we know, short of force. iI don't know 
how we could get them out--yes, we could get them out if we wanted to give 
way. We could recognize Red China. We could throw our principles to the wind 
and make a deal. I think that would be possible. I don't think you, Mrs. Church, 
or anyone else -- : 

MRS. CHURCH: I certainly would not -- ! 

MR, SEBALD: In a position of responsibility would stomach that. 

MRS. CHURCH: I would not trim my sails one bit. But I cannot see why 
a great country like ours cannot get its people out. Is it that we | are so dedi- 
cated to the nonuse of farce that they are not afraid of us? | 

MR. SEBALD: That is a fundamental question. I don't think force would 
get them out. You might get some corpses. I don't think you would get prison- 
ers out with the use of force. 

MRS. CHURCH: Have we reached a stage where we have to admit to our- 
selves that we talk for months upon months about whether or not we can get our 
own out of a country? It really bothers me, because if that be true, it seems 





to me that we have taken a step backward not only in prestige and in face, as 
they put it, but in our own actual inner strength. | 
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MR. SEBALD: We have tried, I think, every means of which we are 
capable, as I said before. We have had friendly countries intervene, which 
isn't always easy to do. Others have voluntarily tried. The Chinese Com- 


munists feel that they have a weapon, and the weapon is the American prisoners. 


I think that is the fundamental problem with which we are faced. 

Yes, we could get them out, as I said, if we wanted to give way in 
principle. I don’t think this Congress would stomach any official for 5 minutes 
who gave way. 

MRS. CHURCH: I am sure that they would not. I take some credit to 
ourselves that we do not do it that way. That is not too strong credit. 

MR. ZABLOCKI: The United Stats paid Hungary $120,000 for four fliers 
who happened to fly over Yugoslavia and were forced down in Hungary. The 
fliers were fined $30,000 each, but of course the United States Government 
paid the fine before the fliers were released. That was an unfortunate deal; 
was it not? 

MRS. CHURCH: My question is really one of our, as I say, own inner 
strength. Here we are. We have spent $60 billion aroundt he world to show 
our good will, and we are spewing arms around a world to build up defense. 
We have the supremacy in atom bombs; but when it comes to an old-fashioned 
simple question, we cannot protect our own. I do not expect you to answer it, 
but I would like you to know that there are a great many in Congress and a 
great many in the country who are as simple-minded as I am. 

MR. SEBALD: It is a good question, and I appreciate your asking it. 

MR. JUDD: Isn't even the strongest and richest, the finest man in town 
always at the mercy of a blackmailer who seizes his child? 

MRS. CHURCH: If he yields, he is. 

MR. JUDD: How can he get the child out alive? He can get the child out 
only by yielding. He is at the mercy of the blackmailer. If your question is, 
How can he get the child out without yielding?, the answer is, I think, that he 
can't get the child out without yielding. 
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MRS. CHURCH: I can't help thinking that somewhere along the line 
one strong stand might help. 7 
MR. ZABLOCKI: We yielded to Yugoslavia in the case of Vogeler. 
MRS. CHURCH: I would like to see one strong stand taken to see what would 


happen. | 

MR. JUDD: Then if they don't come through, and we don't go to war and 
drop bombs on them, we have thrown our position away. | 

MRS. CHURCH: If we did and they did not go through, I would not try to 
bluff it. I would go through. 

MR. JUDD: We musn't do it unless we are prepared to go to the ultimate. 
They know we have power but not the will. 

MRS. CHURCH: I would go through, if necessary, because i am so con- 
vinced that we are going to come to the kind of showdown someday when we 
will have to go through. : 

MR. FARBSTEIN: Don't you think we ought to offer the money and then 
show them up as blackmailers? ! 

MR. JUDD: I don't think they would yield to money. 

MR. FARBSTEIN: But at least we would treat them as idhanesé and 
thieves and blackmailers by offering them money and showing how low they 
really are. | 

-MR. JUDD: I would be afraid that would encourage all the dther black- 
mailers, the lesser fry, to grab an American wherever they could. 

MR. SAUND: Can I comment on Mrs. Church's statement? Mrs. Church, 
you are avery honest woman, and a good, strong Amer ican with the thought 
of patriotic duty. | 


| 
| 


I will ask the Ambassador: Do you believe that we are strong enough 
and that the people of the United States would be willing to accept the doctrine 
that any time we have a dispute with those wretched Goainiuniety, we just go 
over there and throw the bombs and destroy them? © 
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MRS. CHURCH: I am, of course, not quite ignorant of the world. What sr 
Iam afraid of is this: Every time we give in we are losing strength and we 
may be getting further away from the time when we might have been able to 
do something. 4 

I do not think you can use anything but the threat of force when you are 
dealing with brigands. The threat of force becomes less effective as other 
people’s strength grows and as people suspect that there is within you some 
kind of a softness which makes you afraid to use the only weapon that they 
fear. I do not think that we have yet reached that stage. 

MR. SAUND: I think that is the greatness of America, that we have a feel- 
ing of softness, and that is why we are going to win out in the long run against 
communism and those brigands.. We have a feeling of softness. We have a 
feeling of decency. We have a feeling of willingness to sacrifice and even use 
force against our wishes, because we have some principles and some ideals 
which we want to protect. We just can't be hysterical, be carried away by 
emotion, and say we will use force. 

MRS. CHURCH: Some time let us take an evening and talk it out. 

MR. SAUND: That is what Hitler did. 

MRS. CHURCH: I am not talking about emotion. I have been talking about 
American people who have rights to be respected. 

MR. SAUND: We have found it out in our own generation. I was listening 
to a radio in my car when Hitler's armies were within a few miles of Moscow. 
Kaltenborn was commenting, and he was just going back into history and that 
there was absolutely no reason to believe that Hitler would not capture Moscow. 

Just taking physical facts and military power, and all that, he thought he 
had the world under his control. But he did not get very far in his thinking of ‘ 
force alone. 

The State Department and the President is doing -- he is not only controlling 
himself but he controlled the British. He controlled the French, the Israelis. It 
is wise to settle these world affairs by using something else besides force. 
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MRS. CHURCH: I think that the threat of force in terms of justice used 
to fight for a principle is not in any way the force of a Hitler. : 

I will stop with this last remark: I think of Christ who never failed 
to hit at wrong when it was necessary to do so, or to use the means 
necessary to do so, even while He was preaching the gospel of love. Dr. 
Saund and I will work it out between ourselves at some other time. 

MR. SAUND: Let me make my position clear The way I believe in force 
is that Iam 100 percent for havingthe strongest, the best equipped military 
force on earth, and if it becomes necessary for a showdown in war, that we 





will go there with the mostest and the firstest. 

We had a briefing from the Secretary of the Army today. | 

I don't believe that our State Department, the President is acting wrong 
when he is using forbearance on these little things. ! 

MRS. CHURCH: I do not call eight American citizens in China in prison 
or an undetermined length of time a little thing. | 

MR. ZABLOCKI: Mr. Farbstein. 

MR. FARBSTEIN: I am in full accord with punishing as much as we are 
able the Chinese for their deportment. And yet it seems to me that the only 

way that we in this country can learn of conditions and of | 
life under a Communist regime is by having some me ans af obtaining a re- 
flection of conditions. | 


How can we possibly obtain for our own benefit, and among our own 





citizens, a knowledge of conditions in these Communist countries unless we 
have some means of obtaining this information from newspapermen? 

The point I seek to make is, if we didn't have any correspondents in 
Russia, with which we did not have diplomatic relations at the time, to tell 
us what conditions were in Russia, talking from a broad standpoint -- of course, 
now we have the benefit of past history -- how else could we have learned 
what was happening? | 

Now, it may well be that I put them in a different category, and I do it 
intentionally. I can understand your refusal to allow any businessmen. I 
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can understand your refusal to allow any means whereby businessmen can 
benefit by going in there. But I also assume that if we allow a newspaperman 
to go there he is going to go there as a patriotic American, and that even 
though he will reflect actual conditions that exist in China today, the news 
that will come out of that country will be such as to convince the people in 
this country that we are in the right and they are in the wrong. 

I would like to get your reaction to my thoughts. 

MR. SEBALD: I would like to first ask you a question, Mr. Farbstein, 
if I may: What would you expect to learn that you don't know now if you send 
an American correspondent in there? 

MR. FARBSTEIN: That is practically the same thing that Mr. Pilcher 
said. Suppose we were to take that attitude and didn't send anybody into 
Russia when the Communists first came in, and thereafter when we broke 
diplomatic relations when--what was his name--I remember during Roosevelt's 
period we commenced diplomatic relations and then broke with them. It was 
Litvinov. 

MR. JUDD: We never broke them off after once establishing relations in 
1933. 

MR. FARBSTEIN: Is that so? Did we have somebody in Russia prior to 
Litvinov? 

MR. JUDD: Walter Reuther was there about 4 years. 

MR. FARBSTEIN: You know what I have in mind. Perhaps I don't express 
it properly. If we took your attitude, if we said, ''What is there that we can 
learn now that we don't know?" suppose we took that attitude back 20 years ago, 
how could the people in this country know the conditions that existed in Russia 
at that time to make us realize that conditions there were deplorable and what 
we had to do to avoid them and safeguard our country from those conditions? 

MR. SEBALD: I think I understand your point. Your main point is if we 
send somebody in there he would give us a coloration of what the situation is. 
When I say, "send somebody,'' I mean to allow a newspaper correspondent to 
go in. 
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It seems to me that whether we do that or don't do it, the real problem is 
what is overriding. Are the foreign policy and the bestinterests of the United 





States overriding or is the fact that you allow a newspaperman oa some news- 
papermen to go in there overriding? | 

I think it is a balance of what is best for the United States. | 

MR. FARBSTEIN: Why do you make one adverse to the other? I contend 
that it may be to the best interests of the United States to have a reporter go 
in there and tell us of the things that are happening there. | 

As a matter of fact, I think I read one of the dispatches by this fellow 
Worthy who was there. He told of some of the things that are happening in 
China that made me feel that it looks as if things are just as bad there as in 
Russia and that we are doing pretty well here as we are. | 

And if people know what things are in China, we realize wiles still 
is pretty bad. | 

MR. SEBALD: I don't really want to get into a discussion about Mr. 
Worthy. I think we are straying from the real crux of our position, and that 
is, that we feel that the overriding interest of the United States demands that 
we not open up Communist China to Americans. That is our premise. 

Whether you agree with that or not is a different matter. ! 

MR. FARBSTEIN: I do agree, except it seems to me that permitting a 
reporter, presuming that he is one inculcated with American principles, to 
visit China and report conditions there will be in the interest of this country. 

MR. JUDD: I don't agree that allowing our reporters into Russia got us 
any important information that we wouldn't have had otherwise. It certainly 
didn't give us enough information regarding the true character of the Soviet 
regime to prevent our making colossal blunders. : 

Some in our Government gambled our whole future on the assumption that 
we could do business with them. Obviously, the reporters didn't get the real 
facts over to us. : 

If we had not already recognized Russia, I would not be in favor of sending 
reporters into Russia either. That is one reason why I don't want to make 


the same mistake again. 
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We gave her respectability by recognition. She has some 400 official 
agents running all over our country, not to mention the clandestine ones. 

Looking back upon it, I think the Kremlin would have crumbied from in- 
ternal stresses and strains if we hadn't bailed them out, recognized them, 
and established -- 

MR, ZABLOCKIT: I am sure our colleague is not advocating recognition -- 

MR. FARBSTEIN: No; but I am trying to distinguish between a reporter 
and an American businessman. 

(Discussion off the record.) . 

MR. FARBSTEIN: In this morning's paper as a result of the conference 
in Bermuda there seems to be a suggestion that perhaps this country's policy, 
as far as trade with Communist China by countries who do not sell strategic 


materiais for the purpose of trade, may be eased up a bit. 
If that is done -- and it is also suggested it may be to the interest of these 
various countries to do so -- how would that conform with the ideas you have 


just suggested? 

MR. SEBALD: To begin with, I am not sure that that is a valid assumption 
-- that such a thing will come about. Off the record, if I may. 

(Discussion off the record). 

MR. ZABLOCKI: Mr. Adair. 

MR. ADAIR: Mr. Chairman, Mr. Sebald, because I didn t have a chance 
to say it earlier, let me say, as others have done, it is good to have you here 
at the committee table with us again. 

MR. SEBALD: I am glad to be here, Mr. Adair. > 

MR. ADAIR: I want to add my voice in very strong support of the position 
which the Government and the State Department has taken with respect to pro- 
hibiting passports to Red China. 

I just want to say there is one man here who believes firmly and whole- 
heartedly that that is the right position. 

MR. PILCHER: I believe that myself. 

MR. ADAIR: I am speaking only for myself. I know there are many others 
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like yourself, John. 

MR. PILCHER: I know that. I can understand the State Department, and 
I understand what Mr. Farbstein is talking about; if they say newspapermen, 
why, then the magazines are going to want to send somebody, that he is a news- 
paperman. Maybe this newspaperman may not be as good a friend to us as 
that one. If you let the bars down, then some businessman will want the same 
They have a certain way they have to do it. If they ever yield, you might 
just as well take the bars down. I agree with you 100 percent. | 

MR. ADAIR: In support and in furtherance of what Mr. Pilcher has said, 
it seems to me if we need information for governmental purposes, then we'd 
best rely upon our normal channels of information. Walter pointed to them 
a little while ago as being, perhaps, not as complete as we would like, but the 
best and most reliable available. | 

On the other hand, if we let a newspaperman go in there, it = to me 
that we have overlooked one fact, and that is that the newspaperman isn't going 
to be permitted to go wherever he wants to. | 

He is going to be restricted. He is going to see only what they want him 
to see. It isn't, in my opinion, as though he could observe and reflect truly 
the situation there. Regardless of how patriotic he is, he cannot reflect what 








he doesn't have access to. 
And for that reason, I say, no matter how capable and how worthy he is, 
we are not going to get a good, well-rounded report from him. | 
MR. FARBSTEIN: When he sends his dispatches they will state, "I was 
only permitted to go from here to there." We will therefore know that what- 
ever he is telling us is restricted, and that the country itself is doing the re- 
stricting, and therefore we will know how to evaluate it. | 
MR. ADAIR: We know that might be the case, sir. But, as John says, 
why lower the barriers at all? Thank you, Mr. Chairman. | 
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MR. ZABLOCKI: Mr. Ambassador, undoubtedly there are newspapermen 
and other professionals in Communist China who are seeking visas to visit 
the United States. There have been none granted? 

MR. SEBALD: You mean Red China? 

MR. ZABLOCKI: Yes. 

MR. SEBALD: Insofar as I know, there are none. 

MR. McCONAUGHY: There are undoubtedly some who want to come, but 
they know they couldn't get visas under our laws, so they are not pressing it. 

MR. ZABLOCKET: Is it our policy that the United States denies visitor's 
visas to countries with which we do not have diplomatic relations? 

MR. SEBALD: I couldn't answer that. Again, that is a question I am not 
competent to answer. 

MR. ZABLOCKI: Do we have such a policy? 

MR. SEBALD: I don't know. 

MR. JUDD: Not whether we have relations, but whether they are friendly, 
might be a better distinction. 

MR. SEBALD: We have, of course, an immigration law which is, as you 
know, a very stringent act. That prohibits Communists from coming to this 
country. 

MR. ZABLOCKI: That would be the statute, but the Department may have 
another policy. Is there such a distinction? 

MR. SEBALD: I am not competent to answer that question. 

MR. ZABLOCKI: Mr. Ambassador, during the Secretary's news con- 
ference of February 5, the Secretary stated: ''The Chinese Communist govern- 
ment"'--and I am referring to this statement because Mrs. Church mentioned 
deals, and Mr. Ambassador, you inferred that there may have been a deal -- 

MR. SEBALD: No, sir. I hope I didn't give the impression that we had 
engaged in a deal. 

MR. ZABLOCKI: Not that we had engaged in a deal, but there was an offer 
of a deal. The Secretary in his press conference stated: 
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The Chinese Communist government has for sone time been 
trying to get reporters, preferably those it picked, to come into 
Communist China, and it has repeatedly tried to use the illegal de- 
tention of Americans in Communist China as a means of pressure 
to accomplish its ends in that respect. i 
Have the Chinese Communists actually made such an offer to release 

American civilians in return for the entrance of newsmen? ! 

MR. SEBALD: Not directly. What they have done, as I said in my state- 
ment, or I certainly implied it if I didn't say it directly, they have by direct 
and indirect means sort of hinted time and again that, ''Well, if our relations 
would get better, then you would find that these things would work themselves 
out,'' the implication being that if you will, for example, allow Americans to 
come to China and have cultural exchanges, obviously, then, conditions would 
improve, and again an implication that some or all your Americans would 
come out. | 

MR. ZABLOCKI: The Department has interpreted the aia as 
a deal for the return of the prisoners? 

MR. SEBALD: In a sense, yes. It is the old Commie technique of having 
us make delivery in exchange for their promise. 

MR. ZABLOCKI: They haven't directly made a sespaction 4 or offer ? 

MR. SEBALD: I know of none. ! 

MR. McCONAUGHY: May I say, Mr. Chairman, the most specific thing 
they have said at Geneva isthat the treatment of prisoners would depend on 
the state of relations between the two countries. Then they have Said that this 
cultural exchange would be a prominent element in determining the state of 
relations. ! 

MR. FARBSTEIN: Don't you think, Mr. Sebald, we have been made to look 
a little ridiculous before the eyes of the world with this fellow Worthy going 
into China? 


| 
MR. SEBALD: It depends who thinks we are ridiculous. 
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MR. FARBSTEIN: The fact is we bar anyone going in, and here is a fellow 
who goes in despite all of that. I don't know him from a hole in the ground. I 
don't care about him. I just happened to read one of his dispatches. 

MR. SEBALD: Could I speak off the record? 

(Discussion off the record.) 

MR. ZABLOCKI: Mr. Ambassador, has the Department taken any action 
in regard to the three newsmen who had visited Communist China despite the 
fact that they did not have United States passports? 

MR, SEBALD: Have they taken action? 

MR. ZABLOCKI: Has the State Department taken any action? Will the Depart- 
ment take any action? Will these newsmen be denied passports in the future? 

MR. SEBALD: I am afraid I am not qualified to answer that question. 

MR. JUDD: Weren't their passports taken up? 

MR. SEBALD: As I understand this situation, one of the passports has 
expired. Another one was to be stamped for return to the United States only. 
The latter has been given the privilege of a hearing if he so wishes, and I be- 
lieve the hearing is to take place; isn't it, John? 

MR. HENDERSON: It hasn't been scheduled yet. 

MR. SEBALD: He has been told that he may have hearing if he wishes that 
stamp taken out of his passport. . 

In Worthy's case, and I am speaking purely factually as I understand it, not 
opinionwise, his passport has expired, and his problem at the moment is that he ~. 
is demanding a new passport. 

I think that is the thing that will probably come up for some sort of decision. * 

MR. JUDD: Your point is, if we don't give him one, we look as if we are 
censoring the press; then if we do give him one, he will be in a position of 
making the United States look foolish? 

MR. ZABLOCKI: Are there any other questions? Mr. Saund. 

MR. SAUND: Mr. Ambassador, I know we have been talking about com- 
munism and all of that.. We all agree that it is no good and we don't want to 
recognize them. 

Let me ask you this: Is there serious danger, in your opinion, of any 
American newspapermen, if they are permitted to go to China, being held as 
hostages over and above those American prisoners that are there now? 
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I mean, seriously, not a possibility, a serious danger if they go there that 
one or more Of them will be held as hostages? : 

MR. SEBALD: I think the question, sir, is not a good question. Our 
problem is not whether there is danger that these people will be | held as 
hostages. Our problem is whether we have the capability of protecting them, 
and we don't. | 

MR. SAUND: Let's put it this way. Is there serious dan ger of any harm 
being done to those newspapermen or having them held hostages? It is an 
important question in my mind, because I think of all the reasoning you gave 
that is the most pertinent in my thinking, that if there is any danger of any 
American newspaperman being held as hostage or their not being properly 
treated, or come to any harm, then I say definitely don't let them go. 

That is my question. What is your answer to that? | 

MR. SEBALD: My answer is that the Chinese Communists are part of 
the whole web of international communism. I think that international com- 
munism is pretty much the same whether it is in Soviet Russia, in Bulgaria, 
in Hungary, or in Red China. : 

If it suits their purposes to clap an American correspondent into jail, 
they will do it; if it doesn't suit their purposes, they won't do it They might 
throw him out, or they might take privileges away from him, or they might 
treat him as a VIP, depending on what it is they are trying to accomplish. 

You ask whether there is dmger, I don't know. If I were a member of the 


international Communist conspiracy, I would probably be in a position to 


| 
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answer your question. | 
MR. SAUND: I think you have answered my question in the affirm ative, 

because you really have fear, and the State Department has fear, they know 

more than I do, that you cannot trust those Communists in China. You don't 

know what they will do tomorrow. | 
I let my girl go into certain sections of town, and in another section of 

town I don't, not for any particular reason; if I have fear she might not be safe, 

I will not let her go there. When I go and park my car ina certain section of 

Washington, if I have a coat in there, I lock it; if I go in another section, I don't 

have to. So if there is any doubt in your mind that there is danger of blackmail, 

the holding of correspondents as hostages, or doing any harm, by all means don't 


let them go. 


i 
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MR. SEBALD: I think your parallel is very good. 

MR. FARBS TEIN: What if you tell your daughter not to go and she goes 
anyhow ? 

MR. SAUND: Let me ask you another question. I am confused. Is it 
true that the Chinese have hinted that if we let our newspapermen go in there 
they will really release those prisoners? Is there any chance of those prison- 
ers being released by letting American newspapermen go in there? There 
was talk about it. I am confused. 

MR. SEBALD: Again I will say that we know by experience, as I am 
sure you know by experience, that the Communists give us a promise in 
return for our delivery. Our delivery would be permission for Americans 
to go into China. Their promise would be only a promise. I certainly wouldn't 
trust them. 

MR. SAUND: I believe so long as the State Department believes that 
we cannot trust the word of those Communists, and we are not sure about the 
safety of our correspondents, they should not let them go. 

Dr. Judd, do you mind if I ask one question: You say we haven't learned 
anything from correspondents going into Russia, and all of that. 

Let me ask you this: Do you believe the millions of Americans that 
looked at the television yesterday, the show of Dave Beck, did they really 
learn anything by looking at it ? 

MR. JUDD: I think they learned an awful lot. 

MR. SAUND: What did they learn? 

MR. JUDD: They sized up a man. 

MR. SAUND: All right. 

MR. JUDD: I didn't see it, but I judge so from what I read in the paper. 

MR. SAUND: We all read the newspapers. There are some columnists, 
and there are all those things. We get used to it. I can't point out what good 
does it do, and I still read them, and the Americans read them, and in the 
long run it does good. 
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You agree with me that even though that ridiculous show did'good and the 
people demanded it, and that is why they spent so much money to broadcast it, 
I think for the same reason it is not for you or me or 3 or 4 people sitting in 
the State Department to judge whether the information dug out by our corres- 
pondents in Russia or in India or even from the President's press conference 
does good for them or not. The American people do want information. I think 
they have a right to have it. | 

MR. JUDD: That is the same argune nt that was rejected by the Supreme 
Court in the Holmes dictum that: freedom of speech is not the right to cry 
"fire" in a crowded theater. The right to get information even if it is valid 
information does not give anyone the right to do things that will jeopardize 
the security of our country. 3 

MR. SAUND: I agree with you. If it would jeopardize the security of 
our country, that is all right. But to make the statement that you and I or the 
State Department can sit down and say whether the information will be valu- 
able or not is not right. 

MR. JUDD: That is the only basis on which this ruling is made, that it is 
against the security interests of our country. | 

MR. SEBALD: That is right. This natter of whether a correspondent 
would bring out a gem of wisdom or not, I think, is merely incidental to the 





policy as a whole. 

Of course, he might. As I tried to say before, it is the sum of the entire 
argumentation of this thing that leads us to believe that it is in the best interests 
of the United States, for security reasons and otherwise, not to allow Americans 
to go into Red China. i 

MR. JUDD: I wanted merely to say, in answer to your question, I believe 
that Americans over here can get an accurate impression. I think they can 
size up Dave Beck. We are dealing with our own people. We have certain 
fairly uniform standards of behavior by which we judge people in our country. 

A person going into the Soviet Union or to Hitler's Germany or Communist 
China tends to judge people and conditions by the same standards he would 
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use here at home. 

I think one of the basic reasons the Communists have reversed themselves 
and asked people to come in is that they have it cleaned up now, superficially. 
Most of the massacres are over. You can't see those gross barbarities. 

A second is that they have discovered the Iron Curtain was a historic mis- 
take, that it does more damage than it does them good. An iron curtain is not 
necessary to maintain a dictatorship Hitler did not have one. Mussolini 
did not have one. Among his best assets were American tourists. They don't 
study devious tactics. They are direct and pragmatic. They say, "Well the 
trains are running on time. Everybody has work. No beggars. The youth 
are enthusiastic. The women have maternity benefits. Workers have vacations. 
This is not bad. We can do business with them." 

I talked to some of those farmers from Iowa that went over to Moscow. 
They said that they found the people of Russia friendly and therefore concluded 

things are all right. Of course, the people are friendly. They are friendly 
in every country; but we aren't dealing with the people. We are dealing with 
tyrants. 

We are simple. If the people are friendly, we think we can get along with 
their rulers. If we find we must oppose the tyrants, then we think we have to 
hate the people. 

I think the Commies have belatedly discovered that it is a great advantage 
to them to have Americans going in and judging them by our standards and 
Saying, "It is not so bad. Why don't we do business with them?" They hang 
on, persistently confident that eventually we will give in and they will prevail. 
Their will wins over ours. 

MR. SAUND: You and I are going to sit down and judge over here to save 
the American people from a wrong interpretation given them by our own news- 
papers? ™ 

MR. JUDD: That is not the reason. 

MR. SAUND: That is the wrong way to look at it, from my way of thinking. 
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MR. JUDD: The argument is not based on that. I think the information we 
got from Russia was not as valuable to us as the misinformation we got which 
¢ was misleading and therefore dangerous. | 
. MR. SAUND: I will tell you frankly we haven't any information from the 
; Ambassador. He has not justified -- maybe it is something classified that he 
cannot talk about or does not know. There must be some reason why the 
State Department doesn't want them to go. Our newspapermen go everywhere. 
I am not afraid of the American people receiving a better impression of China 
than by the reports of our newspapermen. : 
af MR. ZABLOCKI: I believe, Dr. Judd, you demonstrated an excellent under- 
standing of the reason why the Communists changed their tactics. They found 
that the Iron Curtain did not work; why then is the United States: bringing down 
an iron curtain? 

MR. JUDD: We are trying to prevent building up and giving increased prestige 
and influence and, therefore, increased prower to a regime that is dedicated 
to our destruction. To do otherwise is, to me, an act bordering’ on insanity, 
if not suicide. 3 

Why do we advocate helping regimes that live for one purpose above all 
else, to destroy us? You can't let the bars down without giving them enormous 
prestige. The United States is accepting them. AsIsaida while ago, what can 





- | 
MR. SAUND: Our Ambassador is sitting with the Ambassador in Geneva 
* -- or have they adjourned? : 

MR. JUDD: I am in favor of dealing with them in such strictly formal 
ways. We deal with gangsters, and so on, every once in a while. But when 
you accept them and carry on normal relations with them as you do with 
civilized people, you are giving them a status of civilization which they do not 
oe have. | 
MR. ZABLOCKI: Mr. Ambassador, I hope Members of Congress will not 
at this time persist or even entertain the idea of visiting Communist China, but 
if they do, do you really believe, particularly if there are other members of 
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the other body, that the Department will stop them? 

MR. SEBALD: I don't think we could stop them; no, sir. We could stop 
them by appealing to their good sense as patriotic American citizens. 

MR. ZABLOCKI: In the past Members of Congress were granted pass- 
ports to countries while others were denied such privileges. Members of 
the other body particularly were granted such passports including visits to 
Russia at a time when United States relations with Russia were not at their 
best. 

MR. SEBALD: I can only answer your question by repeating some of the 
consequences which I thought I had made clear. Let us assume that your sub- 
committee passes a resolution and says, ''We are all going into Communist 
China.” 

MR. ZABLOCKI: Over Dr. Judd's dead body. 

MR. SEBALD: He may be curious and might like to go. 

MR. JUDD: If I got over there, I am one of those that wouldn't get back. 
I wouldn't be a hostage; I would be dead. 

MR. SEBALD: I think the Chinese Communists would be sitting up and 
clapping and saying, ''We will give them VIP treatment, a treatment such as . 
nobody ever got.'' You could go to the Hong Kong border, you could probably 
walk across there, and the Chinese would be there and whisk you off in the 
best airplanes and automobiles, and so forth. All I do is ask you, Would you 
want to lend yourself to a conspiracy of that kind? Of course, we could not 
stop you if you wanted to go. 

MR. JUDD: I think his analogy that they insisted on going to Russia and 
they went isn't on all fours, with China. We had diplomatic relations with 
Russia. We had consular people there to arrange for them, protect them, 
and everything else under the sun. They had American soil there on which to 
stand. Our Embassy is American soil. 

MR. ZABLOCKI: The United States does not have diplomatic relations with 
East Germany, yet some of us did get to East Berlin. 
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MR. SEBALD: But we are not in a state of technical war * East 
Berlin. ! 

MR. JUDD: I went into East Berlin in 1947. We rode our jeeps over and 
came back. We had American flags on them and there was no question at 
all. That was different. I think that is the point. ! 

We had accepted the Soviet Union and recognized her at a time when she 
was pretending to be law abiding, neighborly, and democratic, even. These 
Chinese Communists don't even pretend. They like to make an agreement 
with us because they know we will keep our side of it, and thereby handcuff 
ourselves. They know also that we won't do anything about their breaking 
their side. It is always a heads-I-win, tails-you-lose proposition when they 
deal with the United States. : 

MR. SAUND: Whenever you deal with these Communists, that is what you 
are up against all the time. That is the trouble. When we deal with Russia, 
it is the same thing all the time. With Nasser it is the same thing. But it 
doesn't mean we will shut up shop. : 

(Discussion off the record.) | 

MR. ZABLOCKI: We are delighted to have you, Mr. Carnahan. Do you 
have any questions? 

MR. CARNAHAN: Thank you, Mr. Chairman. I appreciate the opportunity 
to sitin. I regret that I didn't have the opportunity of attending the entire hear- 
ing. I have no questions at this time, Mr. Chairman. 

MR. ZABLOCKI: Are there any other questions? | 

MR. SAUND: I just want to make this remark. I am perfectly satisfied 
with the action that the State Department has taken. I think they have certain 
reasons for that. So far, I haven't found any occasion to differ with anything 
that the State Department has done. Iknow they use good judgment. They 
have information that is not available to all of us. Everything has to be taken 





into consideration and weighed, and they do the right thing. 
MR. ZABLOCKI: Mr. Ambassador, thank you very much. | 
(Whereupon, at 4: 16 p.m., the subcommittee adjourned.) | 


78 
EXHIBIT B 
DEPARTMENT OF STATE 
FOR THE PRESS 
FEBRUARY 3, 1956 No. 57 
U S NOTE TO HUNGARY OF FEBRUARY 3, 1956 

The Deputy Assistant Secretary of State for European Affairs, Mr. 

Jacob D. Beam, today presented the following note to the Minister of the 
Hungarian People's Republic: 

The Secretary of State presents his compliments to the Honorable the 
Minister of the Hungarian People's Republic and has the honor to refer to the 
note addressed to the Minister on September 1, 1955, and to the related note 
and accompanying memorandum addressed to the Hungarian Ministry for 
Foreign Affairs by the American Legation in Budapest on July 1, 1955. These 
communications protested against the harassment of local employees of the 
American Legation by the Hungarian authorities and the resultant impairment 
of normal and proper functions of the American Legation and pointed out that 
the United States Government was thereby forced to effect some measure of 
reciprocity of treatment by terminating all information activities of the Hun- 
garian Legation in Washington except those conducted wholly within its own 
premises. The Hungarian Government made no reply to the United States note 
of July 1. Moreover, the response of the Hungarian Government on September 
30 to the further United States note of September 1 served no purpose other 
than deliberately to misrepresent the scope of the restriction placed upon the 
Hungarian Legation -- a misrepresentation repeated on several subsequent 
occasions in public statements of high officials of the Hungarian Government. 

The Hungarian official press announced on January 15, 1956 that the 
Budapest Court and the Military Tribunal of Budapest had jointly tried and 
convicted Bela Kapotsy and Cornel Balas, both employees of the American 
Legation in Budapest, “for intelligence work on behalf of a foreign power, for 
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seditious acts and other crimes". Mr. Kapotsy was sentenced to life im- 
prisonment; Mr. Balas, to a term of eight years. | 
Mr. Kapotsy and Mr. Balas were arrested on February 24, and June 
23, 1955, respectively. The American Legation, despite its repeated requests, 
has never received from the Hungarian Government any satisfactory explana- 
tion or justification of the detention of these employees. Their trial, like 
their arrest, their detention incommunicado, and all other phases of the 
proceedings against them, was cloaked in secrecy. There are, in addition 
to these two individuals, seven other local employees of the American Legation 
who were taken into custody by the Hungarian authorities during ‘the period 
1951 to 1954 without explanation to the American Legation and whose whereabouts 
and fate are unknown to the Legation. | 
Neither Mr. Kapotsy, Mr. Balas, nor any other employee of the American 
Legation in Budapest has engaged on behalf of the United States Government 


in activities such as those charged against Mr. Kapotsy and Mr. Balas. 





The Hungarian press announcement of January 15 also referred to the 
cases of Andrew Marton, Hungarian correspondent of the Associated Press 
for many years, and: his wife, ona Marton, Hungarian correspondent of the 
United Press. The conduct of the Hungarian Government has been similarly 
, arbitrary and secretive in this instance. Mr. Marton, who was arrested on 
February 25, 1955, was sentenced to six years' imprisonment for alleged 
espionage and sedition; Mrs. Marton, who was arrested on June 23, 1955, 
was sentenced to three years' imprisonment on the same charges. The pro- 
tracted detention incommunicado and subsequent imprisonment of the Martons 
have not only deprived the Associated Press and the United Press of the 
legitimate professional services of those experienced local reporters; they 
have also seriously prejudiced free access to news sources within Hungary 


and must therefore be regarded as an abridgment of freedom of the press. 
The Government of the United States will not remain silent while the 
Hungarian Government, through its secret police, continues to persecute 
| 
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Hungarian employees of the American Legation. It is obvious that such per- 
sons have been singled out as special targets, falsely accused of subversion, 
and subjected to cruel and wholly unwarranted punishment by Hungarian 
authorities for the purposes of adding to the terrorization of the Hungarian 
people, attempting to discredit the American Legation, md undermining the 
prestige of the United States before the Hungarian people. — 

For many ¥ ars now, the Government and people of the United States 
have looked in vain for some slight sign that the present leadership of Hun- 
gary might one day be disposed to act like an independent and responsible 
government, to honor its international obligations, and to show a decent re- 
spect for the rights of the Hungarian people. Whatever its pretensions to 
principle, the Hungarian Government can command no credence in its words 
and no confidence in the rectitude of its actions. 

Now, as in the past, the Hungarian Government continues unabated its 
systematic suppression of human rights and liberties in violation of its 
specific treaty obligations. This policy, together with the irresponsible treat- 
ment and abuse of duly-accredited foreign diplomatic missions by Hungarian 
authorities stands in stark contrast to the insistent claims long put forward 
by the Hungarian Government of qualification for membership in the United 
Nations. The record, including the latest incidents reviewed above, not only 
contradicts those claims but also places in serious doubt the ability or willing- 
ness of Hungary, under its present government, to carry out in good faith the 
Charter obligations it has assumed upon admission to the United Nations. 

The United States Government has given careful thought to the situation 
which now exists as the result of the failure of the Hungarian Government to. 
explain satisfactorily or to remedy and bring to an end the harmful acts which 
it has directed over a prolonged period against the American Legation in 
Budapest and the Legation's Hungarian employees. It has concluded that full 
responsibility rests upon the Hungarian Government for intensifying the 
strains and difficulties in United States-Hungarian relations and that, until 
this situation is altered by positive and constructive steps on the part of the 
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Hungarian Government, there is little prospect for understanding or improve- 
ment in the relations of the two Governments. 

In keeping with the considerations set forth above, the Minister is in- 
formed of the following steps that are being taken by this Government: 

1. The United States Government is unwilling in present circumstances 
either to encourage or facilitate the travel of American citizens to Hungary. 
The requirement of passport validation, which was previously in effect in re- 
spect of travel by American citizens to Hungary but which was withdrawn on 
October 31, 1955, is being reinstituted. ! 

2. Additional restrictions on the travel of Hungarian Legation per sonnel 
inthe United States, which effectively establish full reciprocity as between 
limitations affecting movement by members of the American Legation staff in 
Hungary on the one hand and those affecting the movement of members of 
the Hungarian Legation staff in the United States on the other, will be notified 
to the Minister at an early date. | 

3. The United States Government no longer considers feasible, and is 
accordingly abandoning at this time, consideration of possible talks with the 
Hungarian Government on various problem areas in United States- Hungarian 
relations. | 

A copy of this note is being delivered by the American Minister in 


Budapest to the Hungarian Minister for Foreign Affairs. 
* * Ok 





State--FD, Wash., D. C. 


EXHIBIT C | 

DEPARTMENT OF STATE | 

FOR THE PRESS 
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STATEMENT BY DEPUTY UNDER SECRETARY ROBERT 
D. MURPHY BEFORE THE SENATE FOREIGN RELATIONS 
COMMITTEE, APRIL 2, 1957 ! 


Mr. Chairman and Members of the Foreign Relations Committee. 
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It is a privilege to have this opportunity to appear before you and to re- 
view with you the question of the limitations imposed by the Department of 
State on the travel of American citizens abroad and certain related matters 
bearing on the exchange of persons between the United States and other coun- 
tries. 

Also, at your express wish, Mr. Chairman, I shall review the question of 
the ban on travel to Communist China of American newsmen, and address my- 
self to the policy aspects of limitations on overseas travel of Americans and 
on cultural exchanges generally. 

There is an accumulation of tradition as to exactly what a passport is 
and what rights citizens bearing passports have. The basic passport law 
dates back to 1856, although passports have been issued by the Secretary of 
State since the founding of the country. In fact, Congress enacted legislation 
in 1803 and in 1815 which specifically took cognizance of the fact that the 
Secretary issued passports under his general authority to conduct foreign 
relations. 

In 1856 the Congress also recognized that the President was responsible 
for the protection of American citizens abroad. This responsibility was later 
specifically assigned to the President by an Act of Congress on July 27, 1868, 
by which the President was authorized to take measures "not amounting to 
acts of war" to insure the release of any American citizen "unjustly deprived 
of his liberty by or under the authority of any foreign government." 

Although the Congress recognizes the President's obligation to protect 
American citizens abroad and to secure their release when unjustly held by 
foreign governments, Congress has traditionally recognized the Secretary of 
State’s authority to issue passports. This was most recently reflected by 
Act of Congress of July 3, 1926. This Act states that the Secretary or his 
designated representative may grant and issue passports "under such rules 
as the President shall designate and prescribe for and on behalf of the United 
States." 


i 
| 
i 
| 
| 
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The Secretary of State historically has decided which citizens should re- 
ceive passports and for what countries their passports should be validated. 


Under Section 51.135 of the Department of State Regulations, as amended 
January 10, 1956, passports are denied to members of the Communist Party 
| 





and to certain other citizens who support the Communist movement. In addition, 
Section 51.136 proscribes the issuance of passports to certain other individuals. 
| 


This regulation states: 


"In order to promote and safeguard the interests of the 
United States passport facilities, except for direct and immédiate 
return to the United States, will be refused to a person when it 
appears to the satisfaction of the Secretary of State that the per- 
son's activities abroad would: (1) violate the laws of the United 
States; (2) be prejudicial to the orderly conduct of foreign relations; 
or (3) otherwise be prejudicial to the interests of the United States." 


In addition to his discretionary control over which individual citizens 
are issued passports, the Secretary of State may also decide which countries 
they may visit. This takes the form of a validation stamp in each passport, 
stating which countries may or may not be visited. Policy decisions as to 
which countries are intended in the ban are continually reviewed in the light 
of current developments. During wartime, passports are validated for 
relatively few countries, and close check is kept on which areas are safe for 
American travel. During World War IL, for example, American passports 
were only good for six months and were taken up at the frontiers when 
citizens returned to the United States. ! 

Generally speaking, the United States will not validate passports for 
travel to countries with which we do not have diplomatic relations. Americans 
travelling to such countries cannot be extended the usual protection offered 





American citizens and property abroad by our embassies and consulates 
abroad. At the present time, the following inscription is printed in every 
United States passport: : 


"This passport is not valid for travel to the following areas 
under control of authorities with which the United States does not 
have diplomatic relations: Albania, Bulgaria, and those portions 
of China, Korea and Vietnam under Communist control." | 


i 
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In addition to not validating passports for countries with which we have 
no diplomatic relations, the Secretary of State may, from time to time, decide 
that the safety of American citizens cannot be fully protected in certain 
countries. This is one of the reasons for the present ban on travel to Hungary 
and the recent ban on travel to the four nations in the Middle East: Israel; 
Egypt; Jordan and Syria. The Secretary of State, while considering it 
advisable not to validate passports for Hungary, for example, nevertheless 
retains the right to except certain groups, whose travel to those areas would 
be in the interests of the United States. Groups often excepted in such cases 
are Red Cross and relief workers; priests and missionaries and the press. 

_ When the Secretary believes that the current situation in any particular 
country is stable once more, he then may lift the ban on travel there either 
for particular groups or for all citizens. Yesterday, as the most recent case 
in point, the situation in the Middle East was considered to have stabilized 
sufficiently for the foux-country ban to be removed. 

One reason for not allowing citizens to travel to certain countries, in 
addition to the safety of the individuals involved, is the psychological pressure 
which can be brought to bear on a country by not allowing Americans to enter 
it.. For example, the United States cut off travel to Czechoslovakia after 
United States newspaperman, William Oatis, was imprisoned. The unfavorable 
publicity received by the Czechs abroad and their desire to have American 
newsmen and tourists visit Czechoslovakia undoubtedly contributed to the re- 
lease of Mr. Oatis. Such pressure would have been impossible had the Secre- 
tary not had the authority to stop travel to Czechoslovakia. 

As a specific case history, the Committee may wish to have a brief 
analysis of the policy reasons why Americans are not permitted to travel to 
Communist China, beyond the reasons that we have no diplomatic relations 
with it. Public attention has been focused on the refusal to authorize travel 
by newsmen, but I should make it clear that this applies to all other citizens 
as well. 

Many other categories of travellers - missionaries, scholars, educators, pub- 
lic officials, relatives of imprisoned Americans - have been refused passports 








ff | 
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to Communist China. Let me put it this way: the special advantages or dis- 
advantages of allowing any one group to travel there was not the governing 
factor. The decision, and the reasons behind it, applied equally to all 
Americans. : 

And let me make one other point clear before giving those reasons: the 
skill and impartiality of American correspondents were never 4 point at 
issue. The vital importance of a full flow of information about conditions in 
mainland China has been recognized throughout. | 

The reason, stemming from fundamental United States foreign policy, 
may be summarized as follows: | 

(1) A state of unresolved conflict exists between the United States and 
the United Nations on the one hand and Communist China on the other. The 
Armistice, signed in 1953, was to continue until a political settlement was 
reached. No such settlement has ever taken place, owing to the refusal of 
the Chinese Communists to consider any terms acceptable to the 
United Nations. The National Emergency, proclaimed by the President at 
the time of the original Communist attack in Korea, is still in effect. All 
trade and financial transaction with Communist China are prohibited by United 
States laws and regulations. In time of war, travel in enemy territory is 
denied to United States citizens. In the present state of national emergency, 
travel to Communist China is similarly denied, | 

(2) The Communist Chinese threat against the Republic of China, with 
whom the United States has a Treaty of Mutual Defense, remains clear and 
present. The Chinese Communist buildup on the mainland opposite Formosa 
continues. They have specifically refused to enter into any agreement re- 





nouncing the use of force in the Formosa area. Under such conditions the 
United States believes that mainland travel by its citizens is unwise. 

(3) Since, as I have said, the United States does not recognize the Chinese 
Communist regime, normal diplomatic and consular protection for United 
States travellers there cannot be extended. This situation is highlighted by the 
fact that the Chinese Communists have taken, and are still holding, political 


| 
| 
| 
| 
i 
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hostages. Here is strong evidence of the need for such protection. Even if 
the citizen applying for a passport would waive his right to such protection, 
the Government must extend it to the limit of its capabilities. 

(4) The Chinese Communist regime, which came to power by armed 
insurrection, has consolidated that power by a series of lawless acts. These 
include invasion of North Korea and attack on United Nations forces there, and 
illegal imprisonment of American citizens without trial. It also includes 
flagrant violation of the Korean armistice agreement by the introduction of 
new weapons and aircraft in North Korea and, as we have seen, it includes 
the continuing build-up of forces on the mainland opposite Formosa. In all 
these instances, the opinion of the rest of the world has been cynically dis- 
regarded. Now Communist China seems to feel the need for respectability 
and acceptance into the family of nations. One of the requisites of such re- 
spectability is the establishment of trade relations and cultural exchanges 
with the United States. The prerequisite thus is a relaxation of United States 
travel restrictions. 

The wish of the Chinese Communists for greater respectability has been 
confirmed in the series of meetings at Geneva between United States Ambas- 
sador U. Alexis Johnson and Communist Chinese Ambassador Wang Ping-nan, 
which began on August 1, 1955. It was there that the Chinese Communists 
agreed that ali American citizens in their country so desiring should be 
allowed to return to the United States and undertook to facilitate that return. 
Despite this unequivocal commitment of September 10, 1955, eight United 
States citizens are still held prisoners. Ambassador Johnson has taken the 
firm position that the cultural exchanges and visits by newspapermen now 
desired by the Chinese Communists could not be considered while United 
States citizens were still held prisoner. To do so might well destroy their 
last chance for freedom and would most certainly be giving in to a form of 
blackmail. 
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It is also necessary, of course, to consider the effect upon our friends 
and allies should the United States yield under such pressure. Confidence 
in our determination to resist the aggressive designs of communism would 
be weakened. The position of leadership which we have accepted would be 
seriously undermined. It would be most difficult for us to urge others, many 
of whom must depend in part on our strength, to stand unafraid and unflinching 
before the communist threat. It is well known that this threat i takes 
the form of economic and cultural penetration. | 

As Secretary Dulles has recently said in his press conference, this 
whole question of the visits by newspapermen to mainland China is under 
continuing review. If a formula can be found to permit their coverage of 
conditions there without affecting Ame rican lives and indulging in a form of 
appeasement by yielding to blackmail, we would all be greatly rélieved. 

Now in this kindred matter of cultural exchanges with other Communist 
countries, and the limitations thereon, I would like to make certain points 
clear: first of all, we have no exchanges of any kind with countries which 
we do not recognize - Bulgaria, East Germany, Albania, North Viet-nam and 





North Korea, as well as Communist China. ! 

At the present time, such exchanges, either official or private, are sus- 
pended with Hungary. American passports are not valid for travel to Hun- 
gary except, as we have seen, for certain special categories. | 

For some time now, the Department has taken no initiative in the matter 
of officially-sponsored exchanges with the USSR. There has been considerable 
exchange activity, however, with Poland, and, to a lesser extent, with Czecho- 
slovakia and Rumania. At the present time a Polish coal delegation is in this 
country as well as their mission on economic aid. An unofficial United States 
housing delegation expects to go to Poland in June in reciprocity for a Polish 
visit tothe United States last November. Three Rumanian observers, you 


will remember, covered our election last November, and it is hoped that 





some kind of reciprocal visit to Rumania by American political experts and 
scholars will take place shortly. 


; 


1 
| 
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The refusal of Communist countries to abide by our visa requirements 
and allow their nationals to be fingerprinted has severely limited exchanges 
in the cultural field. Obviously, we cannot regard a troupe of entertainers as 
Government officials. So a kind of impasse exists. Unless the fingerprinting 
requirement for non-official visas is legally removed, it is to be expected that 
the Soviet bloc will continue to use it as an excuse for propaganda to the effect 
that we have erected our own Iron Curtain. And it further gives them the oppor- 
tunity to deny visits of American cultural groups because of our seeming fail- 
ure to apply reciprocity. 

This smali trickle of exchanges with certain of the Communist countries, 
is, we hope, temporary. 

The Secretary of State is currently studying this problem with a possible ex- 
pansion in mind. We believe in the kind of understanding and good will that ex- 
changes of people in many professions and walks of life engender. Our own In- 
ternational Educational Exchange Program with the world outside the Iron and 
Bamboo Curtains is a flourishing and successful one which we feel has increased 
American understanding of our allies and of other countries of the free world, 
and, we have every reason to believe, helped tell the American story abroad. 

. A current example of how this free world program works is the sharp in- 
crease in planned exchanges with Africa. The trend towards independent status 
for colonial areas and trust territories, as they become ready for the responsi- 


bilities of self-government, has been a continuing one. The contemplated in- 


crease in our program for Fiscal Year 1958 is particularly oriented towards the 
development of African educational facilities and towards an expansion of the 
Leader Program and the Specialist Program there. For example, the number of 
exchange grants contemplated for the newly-independent nation of Ghana will be 
increased, it is hoped, from 13 to 40. 

If any argument were needed, over and above the compelling one of in- 
creased two-way understanding, it could be pointed out that there has been 
a marked interest on the part of the Communists in these newly-emergent 
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countries and that it has taken the form of providing educational facilities 
for African leaders and potential leaders. And their interest in other countries 
remains constant as well. Vice President Nixon, for example, on his return 
from his recent African tour emphasized to us the importance attaching to 
exchanges with African countries as well as other efforts in the a and 
economic fields. | 

If we believe, as we all do, that our way of life is the true one and the 
Communist way is the false, it seems to me that a thriving exchange program, 
which conveys the story of the American way and the way of the tree world is 
a must in the continuing battle for the minds of men. 

* * * 


| 
| 
State--FD, Wash., D. C. ! 


CROSS-MOTION OF DEFENDANT FOR 
SUMMARY JUDGMENT 


The defendant moves this court as follows: 
1. To enter summary judgment dismissing the action of the plaintiff 
pursuant to Rule 56(b) of the Rules of Civil Procedure, upon the ground that 


the pleadings, deposition, and admissions on file, show that there is no gen- 


uine issue as to any material fact and that defendant is entitled to judgment 
as a matter of law. 

2. To enter judgment on the pleadings dismissing the plaintiff's action 
upon the ground that the complaint fails to state a claim upon which relief 


can be granted. 
3. For other and further favorable relief to the defendant as may be 





appropriate. 

In support of this cross-motion for summary judgment detendant invokes 
and adopts by reference each and every defense contained in his answer, and 
submits his points and authorities attached hereto. ! 


| 
i 
i 
H 
| 
| 
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/s/ F. Kirk Maddrix 
F. KIRK MADDRIX 


/s/ Samuel L. Strother 
SAMUEL L. STROTHER 


/s/ Anthony F. Cafferky 
ANTHONY F. CAFFERKY 


Attorneys, Department of Justice 
Washington, D. C. (25) 


Attorneys for Defendant 


[Filed September 23, 1958] Monday September 15, 1958. 
DEPOSITION 
of 
WILLIAM WORTHY, JR. 
* * *£ * * *K * 

52 Q. When you got to Shumchon, did you show your passport there? A. 
There was a China Travel Service man who, along with the coolie, walked 
with me over this bridge, this narrow bridge, and I think another man, who 
presumably was Intourist, met me on the Chinese side of the bridge and, 
as I recall, he asked me for some identification, and he glanced at my passport 
and he handed it back. It really was a case of "knew I was coming". There 
were very few formalities. 

* * * * * K * * 

55 Q. After arriving in communist China, did you exhibit your passport at 

any other time?. A. Once or twice at the Bank of China I may have shown it 


to collect money that was cabled to me by CBS News and the New York Post. 
* * * * * * K 
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56 Q. You say you exhibited it to banks and possibly to -- did you Say -- 
finance offices? A. No. I just said banks. 
Q. Only banks? A. And maybe hotels. | 
Q. Did clerks at hotels demand to see your passport? A. I don't re- 
member that specifically, but sometimes you are asked for identification at 
a hotel. i 
Q. Do you recall whether or not you were asked for it while you were in 
Communist China on this last trip? A. I don't, andI rather doubt it becaw e 
there was usually an Intourist guide who met me at the airport or train station 
and took me to the hotel. So, there was probably no occasion to show it. 


I am trying to say it is possible that I showed it. I would not deny it. 
x * * * * * *k * 





86 Q Mr. Kunstler in his letter to Mr. Sipes, dated December 24th, 1957, 
states: ! 

"Next, Mr. Worthy has instructed me to inform you that he cannot 
in good conscience answer the following question under oath, as you 
requested: | 
" "The Board would like to know whether Mr. Worthy would be 
willing to state, under oath, that if his passport is renewed he would 
not travel in violation of the restrictions contained therein even if 
ordered to do so by his employer.’ " | 
And Mr. Kunstler continues: | 

"The inference raised by this question is that Mr. Worthy would 
receive his passport if he agreed to abide by what he considers an un- 
constitutional restriction. In Mr. Worthy's own words to me, ‘even 
the most savory carrot cannot make a free man trot,’ and he is un- 
willing to make any commitments to the State Departme nt which 
would in any way compromise his basic position that !it does not have 
the right, constitutionally, to restrict travel by Ane rican citizens 
except under the most extreme conditions, none of which are present 
in this case." | 
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That is the end of this remark from Mr. Kunstler. 
My question to you is: Does this represent your thinking in the 
matter? A. Yes. 
* * * F * * K * 

Q. Mr. Worthy, boiling this rather long question down to its essence, 
would you use the passport, if granted to you, in the same manner that you 
did before? 

In other words, if 2 passport is issued to you now with restrictions against 
traveling to communist China and you wanted to go to communist China after 
receiving the passport, would you do so regardless of those restrictions? 

A. I don't know how many times I must restate this thesis of mine. 

Q. Can you answer that "yes" or "no"? A. I believe I have the right to 
travel anywhere if the other country will admit me. That applies to China. 
It applies to England or Canada. 

if the State Department said tomorrow, "Americans have to have a pass- 
port to cross the bridge at Niagara Falls to go into Canada,"' and Canada 
said, "Nonsense; any American can come in who wants to," I would feel free 
to travel to Canada. 

Q. The same to China or Hungary? A. Right. 

Q. Even though your passport had restrictions against travel to those 
countries? A. I would regard such restrictions the same way I would regard 
restrictions to the passport on travel to China. If the Canadians would let 
me in without my using the passport, I would do it. If China would let me in 


without using the passport, I would do it. 
* * * * * K kK * 


EXHIBIT 1 - TO TRANSCRIPT 
mail address: 
William Worthy, Jr. 
c/o American Consulate-General 
Hong Kong 


























ee See port 25,195 

Hong Kong ! 

Dear Miss Daly: ! 

Earlier today I visited the official New Chinese News Agency (Psh Hua), 
[illegible ] Road, Kowloon to inquire about the procedure for applying for a 
visa to enter China. (You will recall that on Monday, when you and I were 
discussing my application to enter South Korea, that I mentioned my intention 
of attempting to obtain a visa to China. 

Yesterday on the telephone Mr. Richard Harris, correspondent here for 
the London Times, suggested to me that, in the absence here of a Chinese 
Consulate, it might be most direct for me to make inquiries at the New Chinese 
News Agency about the visa matter. i 


_ When I was in Bangkok, Mr. W. W. Thomas, vice-counsul at the american 
Embassy, said that he would notify the State Department in Washington of my 
intention to apply for a Russian visa. (The enclosed copy of my letter of 
April 3, 1953 refers to this matter.) Presumably, if the State Department 
removed from my passport the restriction against entering Russia, there 
would then be no objection to my entering China as well. But since one can 
never predict, logically, the ways of Washington offialdom, I thought it might 
be wise for me to notify you about my initial effort today to obtain a visa to 
China. Perhaps you would be kind enough to inform the State Department of 
this so that they would know that I should also like to have the restriction 
against entering China removed from my passport. 
I told Mr. Thomas in Bangkok that my itinerary (as of now - ~- and I don't 
expect to change it) will be, after Hong Kong, the Philippines, Formosa and 
Japan. In each country I shall be getting mail at the American Bub assy 
(Manila, Taipei, Tokyo). 
Thank you in advance. 

Sincerely, 


/s/ William Worthy, Jr. 
enclosure William Worthy, Jr. 


Passport No. 416680 | 
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EXHIBIT FIVE- TO TRANSCRIPT 


KUNSTLER & KUNSTLER 
Attorneys at Law 
511 Fifth Avenue 
NEW YORK, N.Y. 


December 24, 1957 


John W. Sipes, Esq. 
Counsel 

Board of Passport Appeals 
Department of State 
Washirg ton 25, D. C. 


Re: William Worthy, Jr. 
Dear Mr. Sipes: 


First of all,.I would like to thank you for your courtesy to me upon my 
appearance before the Board on December 10th. 

With reference to the eight items for the production of which formal 
demand was made on my by the Chairman, I am enclosing herewith the only 
six which Mr. Worthy was able to uncover after a search of his papers in 
both Boston and New York. The enclosures are two cable cards, issued to 
him while in Communist China, copies of two letters, dated December 5, and 
December 11, 1956, from Mr. Worthy to Madame Kung Peng, the Chief of the 
Press Department, Chinese Ministry of Foreign Affairs, and copies of two 
letters dated January 26 and June 23, 1956, from him to Premier Chou En-lai. 

Of the other documents requested by you, my client is certain that any 
press cards issued to him by the Chinese Government, as well as the Chinese 
visa, residence permit and exit visa, and the Hungarian visa, were collected 
abroad. There was no correspondence between him and Hungarian Officials 
regarding his trip and he cannot find the answer to the Chinese cables of 
August 5th and December 16, 1956, if any. 

I think that this takes care of all the items requested by you but if you 
have any further questions concerning them please communicate with me. 
Mr. Worthy is submitting the enclosures with the understanding that you will 
photostat them and return them to me promptly. 





- duced in my presentation. | 
Very truly yours, 

/s/ William M. Kunstler | 

William M. Kunstler : 

WMK:T | 


ATR MAIL 
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Next, Mr. Worthy has instructed me to inform you that he cannot in 
good conscience answer the following question under oath, as you requested: 


"The Board would like to know whether Mr. Worthy would be 
willing to state, under oath, that if his passport is renewed he 
would not travel in violation of the restrictions contained there- 
in even if ordered to do so by his employer." : 


The inference raised by this question is that Mr. Worthy would receive 
his passport if he agreed to abide by what he considers an unconstitutional 
restriction. In Mr. Worthy's own words to me "even the most savory carrot 
cannot make a free man trot", and he is unwilling to make any commitments 
to the State Department which would in any way compromise his basic position 
that it does not have the right, constitutionally, to restrict travel by Ane rican 
citizens except under the most extreme conditions, none of which are present 
in this case. | 

Lastly, I am enclosing herewith four copies of the excerpt from remarks 
of Mr. Schnacke in the case of United States vs. Powell, et al, which I intro- 





EXHIBIT 5B - TO TRANSCRIPT 
William Worthy 
room 1004 
331 Madison Avenue 
New York 17, New York 
USA 
January 26, 1956 


Premier Chou En-lai 
Peking, China 


Dear Mr. Chou: 
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The enclosed copy of my cablegram to you earlier today is self-explana- 
tory, as is the enclosed clipping from the Afro-American newspaper of Decem- 
ber 31, 1955. 

My reasons for wishing to obtain a visa and visit China are very simple. 
As a reporter I want to go wherever there is a story. I further believe that 
the American public is entitled to full information about any and all news 
stories, expecially stories that involve the risk of war, as is the case with 
current Chinese-American issues over Taiwan, Quemoy and Matsu. 

On the several occasions in the past when I have asked the State Department 
to validate my passport for travel to China I have expressed my total opposition 
to governmental restrictions on travel. I have also expressed those same senti- 
ments publicly. The American Civil Liberties Union, a 35-year-old organiza- 
tion that upholds the civil liberties of any and all persons, has informed the 
State Department of its readiness to challenge in the courts the Department's 
prohibition on travel to China. 

j Sincerely yours, 
enclosures: 2 


EXHIBIT SIX - TO TRANSCRIPT 
Renewal, extensions, amend- 
ments, limitations, and restrictions 

This passport is not valid for travel to or in any foreign state for the purpose 
of entering or serving in the armed forces of such a state. 
THIS PASSPORT IS NOT VALID FOR TRAVEL TO ALBANIA, BULGARIA, 
CHINA, CZECHOSLOVAKIA, HUNGARY, POLAND, RUMANIA OR THE UNION 
OF SOVIET SOCIALIST REPUBLICS UNLESS SPECIFICALLY ENDORSED 
UNDER AUTHORITY OF THE DEPARTMENT OF STATE AS BEING VALID FOR 
SUCH TRAVEL. 

THIS PASSPORT IS NOT VALID FOR TRAVEL TO THE 

FOLLOWING AREAS UNDER CONTROL OF AUTHORITIES 


| 
| 
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WITH WHICH THE UNITED STATES DOES NOT HAVE DIPLO- 
MATIC RELATIONS: ALBANIA, BULGARIA, AND THOSE POR- 
TIONS OF CHINA, KOREA AND VIET-NAM UNDER COMMUNIST 


CONTROL. | 


THIS PASSPORT IS NOT VALID FOR TRAVEL TO OR IN EGYPT, ISRAEL 
JORDAN AND SYRIA. [VOID STAMPED ACROSS DOCUMENT ] 
a ee ae eee ; 
EXHIBIT 7 - TO TRANSCRIPT i 
Renewal, extensions, amendments, 
limitations, and restrictions 
MARCH 4, 1955 | 
THIS PASSPORT WHEN APPROPRIATELY VISAED IS VALID FOR ONE 
ROUND TRIP TO THE UNION OF SOVIET SOCIALIST REPUBLICS. 


/s/ R. B. Shipley | 


R. B. SHIPLEY, | 
DIRECTOR, PASSPORT OFFICE 


| 





(Hand-written) 
This passport when appropriately visaed is valid for direct travel to the 
Union of Soviet Socialist Republics through Poland and return. 


















This passport 
‘is not valid for 
travel in Hungary 
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[ Filed October 6, 1958] 
» ORDER _ 
4 This cause having been heard on Plaintiff's Motion for Summary Judg- 
ment and Defendant's Cross-Motion for Summary Judgment, and the Court 
having considered all of the record, the pleadings, affidavits, exhibits and 
memoranda of Points and Authorities filed herein and there having been a 





full and complete hearing and the Court having found that there is no genuine 
ei issue as to any material fact and that the defendant is entitled to judgment 
© | as a matter of law, it is now, therefore, by the Court this 6th oy of October 
1958, 

ORDERED that the Defendant's Cross-Motion for Summary Judgment be, 
and the same hereby is granted, and that Plaintiff's Motion for Summary Judg- 
ment is denied and the complaint be, and the same hereby is, dismissed with 
costs to the plaintiff. 

4 /s/ Edward M. Curran , 
JUDGE 


[ Filed October 16, 1958] 

NOTICE OF APPEAL 

Notice is hereby given this 16th day of October, 1958, that William 
Worthy, Jr., Plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on the 
ae 6th day of October, 1958, in favor of John Foster Dulles, Defendant against ‘ 
e; said William Worthy, Jr., Plaintiff. ! | 
/s/ Walter E. Dillon, Jr. | 

Attorney for 
William Worthy, Jr., Plaintiff 
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Statement of Questions Presented 


1. Whether the Secretary of State has the statutory 
authority to refuse to renew a passport to prevent the 
appellant from traveling to certain countries with which the 
United States does not maintain diplomatic relations. 


2. Whether the Secretary’s passport regulations (22 
C. F. B. §§ 51.135-51.170, hereinafter referred to as ‘‘the 
passport regulations’’) and, in particular 22 C. F. R. 
§ 51.136, are invalid because they are not authorized by 
Congress and because they conflict with controlling statutes, 
viz., Section 6 of the Internal Security Act of 1950, 64 Stat. 
993, 50 U. S. C. § 785; and the Expatriation Act of 1868, 
15 Stat. 223-224, R. S. § 1999. 


3. Whether the passport regulations, on their face and 
as applied to appellant, abridge First Amendment rights of 


speech and travel; constitute a bill of attainder and an 
ex post facto law in violation of Article I, Section 9, of the 
Constitution; and deprive appellant of his right of travel 
and to due process under the Fifth and Ninth Amendments. 


4, Whether the foreign policy considerations advanced 
by the Secretary of State as reasons for his refusal to renew 
the appellant’s passport to prevent him from traveling to 
countries with which the United States does not maintain 
diplomatic relations, justify the abridgement of his con- 
stitutional right to travel. 


5. Whether the refusal by the Secretary of State to 
renew applicant’s passport is an abridgement of the con- 
stitutional guarantee of the freedom of the press. 
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Statement of Questions Presented 
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Statement of the Facts 
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I. The right to travel is a constitutional right, 
and like other constitutional rights it may be 
limited or abridged only when there are over- 
riding considerations of the public safety ... 
The Secretary of State does not have the 
statutory authority to deny a passport to pre- 
vent travel to countries with which the 
United States does not maintain diplomatic 
relations 


A. The Primary Function of the Power Over 
the Issuance of Passports is the Control 








B. Whatever Power the Secretary of State 
Has Over Exit of Individuals From the 
United States, He Has Solely by Virtue 
of an Act of Congress 


C. Congress Has Not Authorized the Secre- 
tary of State to Deny Passports for the 
Reasons Given 

D. Area Restrictions, as Applied by the Sec- 
retary of State, Lack Statutory Authority 
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TIL Alternatively, to the extent that the power to 

3 deny a passport to prevent appellant from 
traveling to countries with which the United 
States does not maintain diplomatic relations 
is based on the Executive power over foreign 
relations, it is still subject to applicable 
constitutional provisions: and the reasons 
given by the Secretary for the denial in this 
case do not warrant the abridgement of con- 
stitutional rights 


. The Secretary’s refusal to renew appellant’s 
passport is an abridgement of the constitu- 
tional guarantee of the freedom of press .... 


Conclusion 
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Jurisdictional Statement 


The judgment of the District Court was entered on 
October 6, 1958 (J.A. 7% ). The notice of appeal was filed 
on October 16, 1958 (J.A. 77 ). The jurisdiction of the 
District Court rested on D. C. Code, Sees. 11-305 and 11-306, 
on Sec. 10 of the Administrative Procedure Act, 5 U.S. C. 
Sec. 1009, and on 28 U.S. C. Sec. 2201 as set forth in the 
complaint (J.A. & ). The jurisdiction of this Court rests 
on 28 U.S. C. 1291 and 5 U.S. C. 1009. 


Statement of the Case 


On February 25, 1957, the appellant, William Worthy, 
Jr., applied to the appellee, John Foster Dulles, through his 
agent, the United States Passport Office, for renewal of his 
United States Passport No. 558363, which was due to expire 
on March 4, 1957 (J.A. 5 ). On March 29, 1957, through 


his agent, the Director of the Passport Office, appellee tenta- 
tively denied the application for renewal (J.A. 9). 


After an informal hearing on April 29, 1957, pursuant 
to § 51.137 of the Passport Regulations (22 C.F. R. § 51.137) 
at which the appellant appeared and gave testimony, the 
appellee, on September 18, 1957, through his agent, the 
Acting Director of the Passport Office, advised the appel- 
lant that the original decision denying the application for 
renewal would stand (J.A. /6 ). 


The appellant then appealed to the Board of Passport 
Appeals of the Department of State, pursuant to § 51.138 
of the Passport Regulations (22 C. F. R. § 138) (J.-A. // ). 
Following a hearing on December 10, 1957, at which the 
appellant was represented by his attorney, the passport 
renewal application was again denied on March 24, 1958 
(J.A. 20 ). 


On April 9, 1958, the appellant filed a verified complaint 
in the United States District Court for the District of 
Columbia, praying for a decree ordering the appellee to 
renew the appellant’s passport forthwith (J.A. 2 ). On 
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June 9, 1958, issue was joined by the filing of appellee’s 
answer (J.A.25 ). On June 23, 1958, the appellant filed 
a motion for summary judgment and on July 16, 1958, 
appellee cross-moved for summary judgment in his favor 
(J-A.28e87). After a hearing on these motions before Dis- 
trict Judge Edward M. Curran of the United States District 
Court for the District of Columbia, on October 2, 1958, 
the appellant’s motion was denied and appellee’s granted 
from the bench (J.A. 77 ). 


Statement of the Facts 


Appellant William Worthy, Jr. has served in China, 
Russia, Hungary, Africa and other parts of the world as a 
foreign correspondent for the Afro-American Newspapers, 
the New York Post, the Columbia Broadcasting System, 
and other news media (J.A. 2 ). 


"Qn March 4, 1955, he was issued United States Passport 
No. 558,363, which contained endorsements purportedly in- 
validating it for travel to those countries with which the 
United States does not maintain diplomatic relations, in- 
eluding Communist China and Hungary (J.A. 17 :+. 


' On December 6, 1956, the appellant obtained a transit 
visa for Hong Kong from the British Consulate in Boston, 
Massachusetts ; on December 20, 1956 he obtained a visa for 
Hong Kong, valid for six months, at the British Consulate 
in New York City, after having received a cablegram on 
‘December 16, 1956 from the Chinese Foreign Ministry in 
Peking authorizing him to visit China (J.A. 18 ). 


Appellant left the United States on December 22, 1956, 

arriving in Hong Kong on December 24th (J.A.35  )- 

Later that day he departed for Communist China, entering 

that country at Sumchon. His passport was not required 

asa condition of entry or stay in Communist China, which, 

for the sake of brevity, will be henceforth referred to as 
China (J.A.5*/8). 
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During a forty-one day stay in China, appellant obtained 
visas from the Soviet and Hungarian Embassies in Peking. 
The visa for Hungary was stamped on a separate piece of 
paper. 


On or about February 3, 1957, appellant arrived in Mos- 
cow. On February 7th he arrived in Hungary, which he 
left on February 8th returning to the United States on 
February 10, 1957 (J.A.3 ). 


On February 25, 1957, appellant applied to the State 
Department Passport Office for renewal of his passport, 
which was to expire on March 4, 1957 (J.A.3 ). On 
March 29, 1957, the Director of the Passport Office tenta- 
tively denied the application for renewal (J.A. 3 ). 


After hearings before the Passport Office and the Board 
of Passport Appeals, renewal was again denied upon the 
grounds that the appellant had violated previous restric- 
tions in his passport, and that appellant would give no 


assurance that he would not use his renewed passport in 
violation of such restrictions (J.A. /6 ). The refusal to 
renew appellant’s passport was based on 22 C. F. RB. § 51.136 
in that such violations would be ‘‘prejudicial to the orderly 
conduct of foreign relations’? (J.A.24# ). 


The appellant then sought relief in the District Court for 
the District of Columbia, arguing that under the Supreme 
Court decision in Kent v. Dulles, 357 U. S. 116 (1958), the 
grounds for denial of his application for passport renewal 
were invalid and without statutory authority (J.A.5+27). 
The District Court denied relief on the ground that within 
the exercise of foreign relations the executive had the power 
to restrict the travel of citizens to certain geographic areas 
of the world (J.A. 97 ). 
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Statutes and Regulations Involved 


[he statutes involved are the Act of July 3, 1926, c. 772, 
§ 1, 44 Stat. 887, 22 U.S. C. § 211(a) ; the Immigration and 
Nationality Act of 1952, ¢ 215 (a), 66 Stat. 190, 8 U. S. C. 
§ 1185; and the Expatriation Act of 1868, 15 Stat. 223-224, 
R. S. § 1999. The pertinent provisions of these statutes are 
reproduced in the Appendix, infra, pp. 51-53. 


The principal regulations involved are 22 C. F. BR. 
§ 51.136, and 22 C. F. B., § 53.8, which read as follows: 


‘Seo, 51.136. Limitations on issuance of pass- 
ports to certain other persons. In order to promote 
and safeguard the interests of the United States, 
passport facilities, except for direct and immediate 
return to the United States, will be refused to a per- 
son when it appears to the satisfaction of the Secre- 
tary of State that the person’s activities abroad 
would: (a) violate the laws of the United States; 
(b) be prejudicial to the interests of the United 
States; or (c) otherwise be prejudicial to the inter- 
ests of the United States.”’ 

‘Seo. 53.8. Discretional exercise of authority in 
passport matters. Nothing in this part shall be con- 
strued to prevent the Secretary of State from exer- 
cising the discretion resting in him to refuse to issue 
a passport, to restrict its use to certain countries, 
to withdraw a passport already issued, or to with- 
draw a passport for the purpose of restricting its 
validity or use in certain countries.’’ 


Other pertinent passport regulations are reproduced in the 
Appendix, infra, pp. 56-57. 


Statement of Points 
1. The District Court erred in denying appellant’s motion 
for summary judgment. 


9. The District Court erred in granting the Secretary’s 
motion for summary judgment. 
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Summary of Argument 
I 


The denial of a passport is a denial of the right to 
travel. It is unlawful to travel to almost all countries 
without a passport. Even where lawful, it is, as a prac- 
tical matter, a requisite for admission to most countries. 
Accordingly, a denial of a passport must be justified as a 
denial of the right to travel. 


This right is protected by the Constitution. It is an 
attribute of personal liberty. In many instances, as in 
the case of appellant, it is important to the pursuit of a 
livelihood and the furtherance of a career. The educa- 
tional value of travel and the opportunities it affords for 
the exchange of ideas and experiences justifies its char- 
acterization as an exercise of First Amendment rights. It 


is important also for the creation of an informed citizenry 
which, on the basis of its own independent observation of 
countries abroad, can critically participate in the forma- 
tion of our government’s foreign policy. Fimally, the 
action of the Government in preventing the citizen from 
leaving the country is tantamount to imprisoning him. . 


The 1952 regulations under which the Secretary of 
State denied a passport here were the first regulations in 
American history to establish political, or any substantive, 
qualifications for a passport other than citizenship. The 
Secretary, however, lacked the authority to issue these 
regulations. 

The regulations purport to find their source of au- 
thority in the provisions of 22 U.S. C. § 211(a) enacted in 
1926. This statute, however, was merely a reenactment 
with minor revisions of the first Passport Act enacted in 
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1856. Its limited purpose was to centralize the issuance 
of passports in the Department of State. The statutes 
were enacted in a period when passports were not a 
mechanism for the control of travel and hence Congress 
could not have intended by this legislation to control travel 
in any respect. The legislative history of the statutes 
demonstrates that the sole discretion vested in the Execu- 
tive under them was to issue regulations of an adminis- 
trative and routine nature; and not to establish classes of 
eligibility for passports. This has been the construction 
given the statute for almost a century prior to the 1952 
regulations, and deference must be accorded to this admin- 
istrative construction. 


Moreover, the construction given to the 1926 statute 
by the government would render it unconstitutional. If 
viewed as a grant of power to the Executive to control 
travel, the absence of any standards as a guide to the exer- 
cise of that power would constitute an invalid delegation of 
power. 


Nor can any authority for the regulations be found in 
the provisions of 8 U. 8. C. § 1185(b). This statute makes 
it unlawful during a national emergency, proclaimed by 
the President, for a citizen to leave the country without a 
passport. But this statute contains no standards what- 
ever for determining to whom passports should be denied, 
and it does not grant authority to the Executive to make 
such determination. 


Furthermore, the regulations conflict with Congres- 
sional policy as set forth in the Expatriation Act of 1868 
favoring freedom of expatriation. Expatriation is not pos- 
kible without freedom to depart from one’s country. 


The regulation permitting geographical restrictions upon 
travel is an exercise of law-making authority beyond 
the power of the executive branch. Under our constitu- 
tional system the Executive has no power to make law in 
any field, whether it be that of foreign relations or other- 
"wise. 
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Secondly, the denial of the right to travel is not the 
conduct of foreign affairs. It involves the relationship of 
the government to its own citizens and constitutes a re- 
striction upon their liberty. Such a power cannot be con- 
sidered to be an inherent power of the Executive. 


IV 


a. The regulations as written and applied violate the 
First Amendment because the interference with appel- 
lant’s right to travel is explicitly based upon the vagaries 
of foreign policy which are much too vague and fluctuating 
to justify the abridgement of a constitutional right. 


If there are any circumstances under which this fun- 
damental liberty of movement may be curtailed, they could 
only be such as present a substantial threat to the security 
of the state. No such threat exists in the exercise of the 
right of travel generally or by appellant whose legitimate 
reason for travel is not contested by the government. 


The government’s alternative suggestion that a pass- 
port is a kind of diplomatic document guaranteeing pro- 
tection is neither a correct construction of the passport nor 
a justification for its denial. 


The explanation of the court below that travel to cer- 
tain areas of the world may be restricted when claimed to 
be necessitated by foreign policy considerations is not a 
justification for so drastic a limitation upon movement. 


b. The regulation denied due process in fundamental 
respects. It employs such vague criteria as ‘‘nrejudicial 
to the orderly conduct of foreign relations’’ and ‘‘prejudi- 
cial to the interests of the United States.’? 22 C. F. RB. 
§ 51.136. Such vague terms are particularly pernicious 
where they adversely affect the exercise of First Amend- 
ment rights. 
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c. The regulation also violates the Ninth Amendment 
inesmuch as the Secretary’s denial of appellant’s renewal 
application is based upon past conduct and is a denial and 
disparagement of one of the most fundamental of unenum- 


erated rights retained by the people, that of free movement. 


V 


“The refusal to permit responsible and accredited news- 
men to travel to certain areas of the world is an abridge- 
ment of the First Amendment guarantee of the freedom 
of the press. If the news cannot be gathered, it cannot be 
published. If publication were the only criterion, then it 
would be possible, as a practical matter, to prevent it by 
merely prohibiting the gathering of the news. As the New 
York Times editorialized on May 3, 1997: ‘sWould Mr. 
Dulles contend that freedom to produce a blank page is 
‘freedom of the press’?”’ 


ARGUMENT 
I 


The right to travel is a constitutional right, and like 
other constitutional rights it may be limited or abridged 
only when there are overriding considerations of the 


public safety. 


_ In the United States, the right to travel has recently 
been judicially recognized as a constitutional right. See 
Kent & Briehl v. Dulles, 357 U. S. 116, 125, 130 (henceforth 
cited as Kent v. Dulles). However, it has long been held in 
England to be a most important aspect of the personal 
liberty of individuals: 

‘‘Next to personal security, the law of England re- 


gards, asserts, and preserves the personal liberty of 
individuals. This personal liberty consists in the 
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power of locomotion, of changing situation, or re- 
moving one’s person to whatsoever place one’s own 
inclination may direct; without imprisonment or re- 
straint, unless by due course of law.’’ 1 Blackstone, 
Commentaries 134 (1st Worcester ed. 1790). 


See also Jaffe, The Right to Travel, Foreign Affairs, 
October, 1956; Comment, Passports and Freedom of 
Travel, the Conflict of a Right and a Privilege, 41 George- 
town L. J. 63, 70 (1952) ; Parker, the Right to Go Abroad ; 
To Have and to Hold a Passport, 40 Virginia L. R. 853, 
868 (1954); Chafee, Three Human Rights in the Constitu- 
tion, 162-213 (1956); Boudin, The Constitutional Right to 
Travel, 56 Columbia L. R. 47 (1956). 


Recent historical analysis has shown that this right is a 
part of the word ‘‘liberty’’ as used in the Fifth Amend- 
ment: 


‘¢ © © * [T]n light of the history of the common law, of 
the freedom which English subjects had enjoyed for 
two centuries before Blackstone’s time, of the com- 
plaint against the King in the Declaration of Inde- 
pendence, and of the freedom of travel guaranteed 
by the Articles of Confederation, there would seem 
to have been little place for doubt that ‘liberty’ in 
the Fifth Amendment means freedom to go any 
place, whether it be another state, another country, 
or another planet.’? Comment, Passports and Free- 
dom of Travel; The Conflict of a Right and a 
Privilege, supra, at 71-2. 


See also, Vestal, Freedom of Movement, 41 Towa Law Re- 
view 6 (1955); Parker, the Right to Go Abroad, supra. 


With respect to movements between states, the Supreme 
Court early recognized the right to travel as a constitu- 
tional right. See Crandall v. Nevada, 73 U. S. 35, 44, 47; 
Williams v. Fears, 179 U. S. 270, 274; Edwards v. Califor- 
nia, 314 U. S.160. In Bauer v. Acheson, 101 App. D. C. 247, 
106 F. Supp. 445, 451, involving a foreign correspondent 
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whose passport had been summarily revoked by the Secre- 
tary of State, the three-judge court said: 


<<® * * Jt is difficult to see where, in principle, free- 
dom to travel outside the United States is any less 
an attribute of personal liberty. Especially is this 
true today, when modern transportation has made 
all the world easily accessible * * * Personal liberty 
to go abroad is particularly important to an in- 
dividual whose livelihood is dependent upon the 
right to travel * * *”’ 


‘This recognition of the constitutional right to travel 
abroad was reaffirmed by this Court in Shachtman v. Dulles, 
96 App. D. C. 287, 225 F. 2d 938 where it held unlawful the 
refusal of a passport on the ground that the applicant was 
chairman of an organization on the Attorney General’s 
list; and more recently by the Supreme Court in Kent v. 
Dulles, supra, where refusal of a passport on grounds of 
belief in or association with Communist causes was held to 
be without statutory authority. ‘‘Freedom to trave ta 
said the Supreme Court, ‘‘is, indeed, an important aspect 
of the citizen’s ‘liberty’ ’’ and ‘‘is basic in our scheme of 
values”’, 357 U. S. 116, 127, 126. Cf. Universal Declaration 
of Human Rights, Article 13 (2), 43 Am. J. Int’] L. 127, 
129 (1949 Supp.) ; Treaty between United States and the 
Italian Republic, Feb. 2, 1948, Art. 1 §1, 2 U. S. Code Cong. 
Sve. (1948) 2814; Vestal, Freedom of Movement, supra, 
n. 61. 


It is conceded that no constitutional right, however, is 
an absolute right. At various times the courts have sus- 
tained the limitation or abridgment of constitutional rights 
when the security and safety of the nation have demanded 
such action. The theory upon which such limitations have 
been sustained is that constitutional rights may not be 
asserted in a way which threatens to destroy the govern- 
ment which is entrusted with their protection. If there is 
no government, the rights themselves will be destroyed. 
Accordingly, it is preferable to limit constitutional rights 
until the threat to security shall pass rather than to allow 
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unlimited exercise until these rights are totally destroyed. 
See Korematsu v. U. S., 323 U. S. 214. 


Clearly, however, the situations which demand the cur- 
tailment of constitutional rights must be of an exceptional 
and severe emergency nature. See Thomas v. Collins, 323 
U. S. 516 and Bridges v. State of California, 314 U. 8. 252. 
The alleged existence of an ‘‘emergency’’ must not be used 
as a guise for the suppression of individual rights. The 
courts have recognized the difficulty in setting down any 
rigid or fixed standards to balance the conflicting interests 
here involved. In an effort to furnish rough and ready 
guides, the Supreme Court has relied, to some extent, upon 
such standards as ‘‘clear and present danger,’’ Schenck v. 
United States, 249 U. S. 47, 52, ‘‘gravest imminent danger 
to the public safety,’? Korematsu v. United States, supra, 
at 218 and ‘‘that the gravity of the ‘evil,’ discounted by its 
improbability, justifies such invasion of free speech as is 
necessary to avoid the danger,’’ United States v. Dennis, 
183 F. 2d 201, 212, adopted in Dennis v. United States, 341 
U. S. 494, 510. Admittedly such standards are difficult to 
apply, but they are nonetheless expressive of the very 
minimum threat which may be used to justify the limitation 
of constitutional rights. In Kent v. Dulles, supra, at 128- 
129, the Court, in distinguishing the Korematsu case, 
stated: 


‘<There the Congress and the Chief Executive moved 
in coordinated action; and, as we said, the Nation 
was then at war. No such condition presently exists. 
No such showing of extremity, no such showing of 
joint action by the Chief Executive and the Congress 
to curtail a constitutional right of the citizen has 
been made here.’’ 


The Secretary’s quarantine of the appellant can be no 
more justified under the above or under any other tests 
than were those of Walter Briehl, Rockwell Kent and Wel- 
don Bruce Dayton. Kent v. Dulles, supra; Dayton v. 
Dulles, 357 U. S. 144. 
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- The Secretary of State does not have the statutory 
authority to deny a passport to prevent travel to coun- 
tries with which the United States does not maintain 
diplomatic relations. 


A. The Primary Function of the Power Over the Issuance 
of Passports is the Control Over Exit. 


- Section 215(a) of the Immigration and Nationality Act, 
66 Stat. 190, 8 U. S. C. §1185(b) (1952) makes it unlawful 
after a prescribed Presidential proclamation, for anyone 
to enter or depart from the United States without a valid 
passport. The required proclamation has been made. 
Presidential Proclamation No. 3004, 67 Stat. c. 31 (January 
17, 1953) entitled ‘‘Control of Persons leaving or entering 
the United States by the President of the United States of 
America.’? Whatever may have been the significance of a 
passport prior to the effective date of Section 215(a), this 
statute necessarily makes control over the issuance of pass- 
ports tantamount to control over exit. The Supreme Court 
has clearly recognized this fact. In Kent v. Dulles, the 
court said, ‘‘Its [a passport’s] crucial function today is 
control over exit.”? 357 U. S. 116, 129. 


Even if it were not a crime to go abroad without a 
passport, it would not be possible as long as most foreign 
countries require the presentation of such a document, a 
practice not likely to be discontinued. for many years to 
come. See Travel Abroad—Frontier Formalities (a jomt 
publication by UNESCO and International Union of Offi- 
cial Travel Organizations). Bauer v. Acheson, (supra, at 
451) made it quite clear that the factual impossibility of 
traveling abroad without a passport is tantamount to being 
legally prevented from traveling. 


Incidentally, it might be appropriate at this point to 
indicate that as early as 1868, Congress recognized that 
‘the right of expatriation is a natural and inherent right 
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of all people, indispensable to the enjoyment of the rights 
of life, liberty, and the pursuit of happiness’’. Expatria- 
tion Act of 1868, 15 Stat. 223-224, R. S. $1999. See also 
Savorgnan v. United States, 338 U. S. 491, 498-499. Al- 
though this statute has never been repealed, it is, as a 
practical matter, nullified by appellee’s action based on 
passport regulations which are invalid because they con- 
flict with the Act of 1868. See also 9 Op. A. G. 356-363. 


B. Whatever Power the Secretary of State Has Over Exit 
of Individuals From the United States, He Has Solely 
by Virtue of an Act of Congress. 


The underlying assumption of the appellee’s position is 
that the power over the issuance of passports is primarily 
a tool of foreign policy, and that the Secretary of State has 
the right to use private individuals and their constitutional 
rights as pawns of diplomacy. In his press conference of 
May 14, 1957, the Secretary indicated that he would not 
permit ‘‘American correspondents with American pass- 
ports into areas where they would involve or conflict with 
the United States foreign policy’’. New York Times, May 
15, 1957. 


There is an easy fallacy in the assumption that, because 
the Secretary of State is the officer of our government 
chiefly concerned with foreign relations, and because he 
has been given the power to issue passports pursuant to 
22 U.S. C. § 211(a) (1926), there is a necessary connection 
between foreign relations and passports. As will be 
shown, the power to issue passports was given to the Secre- 
tary of State merely to centralize and administer the pro- 
cedure of passport issuance. To that end this power could 
jast as easily have been given to every federal marshal, or 
to the Secretary of Agriculture. See Note, The Passport 
Puzzle, 23 U. Chi. L. Rev. 269 at 272, n. 25 (1956) ; Doman, 
a Comparative Analysis: Do Citizens Have The Right to 
Travel?, 43 A.B.A.J. 307, 308 (1957); Barnett, Passport 
Administration and the Courts, 22 Oregon L. R. 193, 194 
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(1953). Surely such an arrangement would not lead one to 
say the primary purpose of a passport is an adjunct to law 
enforcement or crop control. 


However, it is argued that a passport implies the in- 
tention of the American government to extend diplomatic 
protection to the bearer, and that requests for and exten- 
sions of protection involve negotiation with foreign gov- 
ernments. Therefore the issuance of a passport neces- 
sarily involves foreign relations, a contention that was 
denied by this Court in Dayton v. Dulles, 99 App. D. C. 47, 
254 F. 2d 71 and which Judge Bazelon, in Briehl v. Dulles, 
101 App. D. C. 285 , 248 F. 2d 561, 596, called ‘‘mere pre- 
tense’’. Such an argument places an undue significance 
upon the passport itself. One has a privilege of diplomatic 
protection because he is a citizen and not because he bears 
a passport. See Diplock, Passports and Protection in In- 
ternational Law, 32 The Grotius Proceedings, 42, 45 (1946). 
The passport is merely indicative of citizenship or alleg- 


iance. And although an American passport bears on its 
face a request for protection, it is doubtful that such a re- 
quest has any legal significance whatever. United States 
ex rel. Keefe v. Dulles, 99 App. D. C. 8, 101 App. D. C. 266, 
222, F. 2d 390, 393-94, cert. denied 348 U. S. 952. 


_ If indeed there is a connection between foreign rela- 
tions and passports, the nature of this connection is wholly 
unclear; and to base the abridgement of constitutional 
rights upon such a tenuous relationship results in extreme 
doubt as to the validity of any such abridgement. The real 
meaning in the Secretary’s cross-indexing of foreign rela- 
tions and passports can be divined from his spokesman’s 
statement in discussing the ban on travel by newsmen to 
China that: 


‘‘The Secretary of State’s power to withdraw or 
withhold a citizen’s passport * * * is designed as an 
instrument of foreign policy.’’ 
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O’Connor, the State Department Defends, Saturday Re- 
view, Jan. 11, 1958, 11, at page 12. Clearly, the control over 
travel is thus utilized to stifle criticism or promote espousal 
of a particular foreign policy which is subject to sudden 
and frequent change at the whim or caprice of one official. 
It is China today which is off limits—tomorrow it may be 
Argentina, France or Indonesia. 


Control over exit is significantly distinguishable from 
the sort of situation which courts have placed in the foreign 
policy area. See dissenting opinion, Bazelon, Circuit 
Judge, Briehl v. Dulles, 101 App. D. C. 285, 248 F. 2d 561, 
589-590; Passport Refusals for Political Reasons, Con- 
stitutional Issues and Judicial Review, 61 Yale L. J. 171, 
187 (1952). The Supreme Court, in Kent v. Dulles, supra, 
after recognizing that the crucial function of a passport is 
the control over exit, went on to say: 


‘<* ® © 55 we have seen, the right of exit is a personal 


right included within the word ‘liberty’ as used in 
the Fifth Amendment. If that ‘liberty’ is to be 
regulated, it must be pursuant to the lawmaking 
functions of Congress’’ 357 U. S. 116, 129. 


The Secretary of State must find his authority to issue and 
deny passports, not in the uncertainties or vagaries of 
whatever foreign policy he may have at any one moment, 
but within the limits of the power given to him by Congress. 


In Kent v. Dulles, supra, the government relied upon 
the argument that the Secretary has inherent foreign rela- 
tions power under the Constitution to deny passports to 
petitioners. 


Since a passport is no longer merely a ‘‘political docu- 
ment?’ evidencing the fact of American citizenship (see 
Urtetiqui v. D’Arbel, 34 U. S. 692, 698-699) but has, extra- 
legally, subtly evolved into a tool with which the Depart- 
ment of State can prevent the presence of any American 
citizen in a foreign country (Kent v. Dulles, 357 U. 8. 116, 
121-122), the power claimed is truly formidable. 
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The government’s contention is untenable for two rea- 
sons: First, the regulations constitute law-making, which 
is beyond the Executive’s power ; and, second, the denial of 
a passport to petitioner has nothing whatsoever to do with 
foreign relations. 


The Supreme Court’s decision in Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U. S. 579, is decisive on the first 
point. Presidential ““power must stem either from an Act 
of Congress or from the Constitution itself”’ (id. at 585) ; 
the President is constitutionally empowered to execute the 
laws, not to make them (ibid.). 


‘The Secretary’s establishment of certain ‘¢off limits’’ 
countries is a plain exercise of law-making authority be- 
yond the power of the Executive Branch.1 The subject of 
foreign relations is not an exception to the constitutional 
restriction upon Presidential law-making. Even the Presi- 
dent’s great power in the field of foreign relations has 
been. exercised only in such clearly non-legislative matters 
as the recognition of foreign governments, United States 
vz. Belmont, 301 U. S. 324; United States v. Pink 315 U. S. 
203; and the determination as to whether an embargo au- 
thorized by Congress should be invoked, United States v. 
Curtiss-Wright Export Corp., 299 U.S. 304. 


' Secondly, it has been recognized that ‘‘the issuance of 
a passport is not the conduct of foreign affairs’. Dayton 
v. Dulles, 99 App. D. C. 47, 254 F. 2d 71, 76. For as the 


1 We have treated the regulations as if they had been promul- 
gated by the President. However, any power to control travel, 
whether it stems from a statute or otherwise, would reside not in 
the Secretary of State but in the President. As noted by Judge 
Bazelon in Briehl v. Dulles, 101 App. D. C. 285, 248 F. 2d 561, 580- 
582, the President has never delegated to the Secretary any of the 
powers that he may possess as President to control travel. Assuming 
that so drastic 2 power were capable of delegation under 3 U. S. C. 
§301, 65 Stat. 712, there has been no effort to apply or conform to that 
statute. (Cf. the Executive Orders in 3 U. S. C. § 301, 1957 Supp.) 
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regulations show, and as Judge Bazelon said: ‘‘Travel is 
being controlled today for purposes of internal security. 
To call it a matter of foreign relations is mere pretense’’ 
(Briehl v. Dulles, supra, at 596). In reality, travel control 
is thought control and intellectual control. 


The decision to close off certain foreign countries to 
travel by American citizens involves the relationship of the 
government to its own nationals and a restriction upon 
their liberty. This is not a matter of foreign affairs as it 
would be if it involved relations between this country and 
foreign powers.? In the Court below, appellee argued that 
passport control must be classified as part of the conduct 
of foreign relations over which the Executive has unusual 
powers and cited United States v. Curtiss-Wright Export 
Corp., supra, as controlling authority. In that case, the 
Supreme Court held that a statute which authorized the 
President to prohibit the sale of arms and ammunition to 
foreign countries when he believed that such prohibition 
would contribute to the establishment of peace was not an 
unconstitutional delegation of legislative power because it 
involved foreign relations. However, it must be remem- 
bered that the case involved to a greater degree the rela- 
tions between. the executive and legislative branches of 
government whereas the passport problem involves to a 
greater degree the relations between the government and 
the individual. See The Right to Travel and United States 
Passport Policies, A Staff Study prepared for the Subcom- 
mittee on Constitutional Rights of the Senate Committee 
on the Judiciary (1958) p. 3. 


2 An example of foreign relations is the abrogation in 1913 of our 
commercial Treaty of 1832 with Russia because of its discrimination 
against American Jews. See Learsi, The Jews in America; A His- 
tory (1954) 224-229; The American Jewish Year Book—5672 
(1911), 19-128. See also Judge Bazelon’s enumeration in Briehl v. 
Dulles, 101 App. D. C. 285, 248 F. 2d 561, 589. 
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‘Finally, as Judge Bazelon said in his dissent: 


‘‘In our complex world there are very few pure in- 
ternal affairs. Foreign problems cast their shadows 
on the domestic scene and internal events influence 
foreign policy. The Department of State has declared 
‘That there is no longer any real distinction between 
‘‘domestic”’ and ‘‘foreign’’ affairs.’ If that is so, 
the inherent power doctrine could produce an ex- 
tension of the executive power beyond any limits 
theretofore conceived; and the President, through 
his Secretary of State could preempt the internal 
security functions of Congress.’’ Briehl v. Dulles, 
supra, at 591. 


A brief historical analysis is helpful in understanding 
the extent of the authority Congress has given to the Secre- 
tary of State with respect to the issuance of passports: 


In earlier times the passport was conceived to be a 
‘*political documen: ?? which entitled the bearer to recog- 


nition in foreign countries as an American citizen and in- 
sured whatever advantage or protections might be his as 
a result of such citizenship. Urtetiqui v. D’Arbel, supra. 
Prior to 1856, a multitude of petty local, state, and national 
officials had issued certificates of identity or citizenship, or 
the functional equivalents of passports. See Hunt, The 
American Passport, 36-40 (1898). To prevent the many 
abuses which had arisen in the issuance of such documents 
(see 9 Op. A. G. 350 (1859) ; III Moore, International Law 
Digest 863 (1906) ), Congress, in 1856, enacted what remains 
today our basic passport statute. Act of August 18, 1856, 
11 Stat. 60. Later revisions and codifications made four 
unimportant changes in the basic statute. As codified by 
44. Stat. 867, 22 U. S. C. §211(a) (1926), this provision 
reads: 
; “The Secretary of State may grant and issue pass- 
ports * * * under such rules as the President shall 
designate and prescribe for and on behalf of the 
United States, and no other person shall grant, issue, 
or verify such passports.’’ 
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This statute, which is the basic enabling statute for the 
issuance of passports by appellee, obviously was meant to 
_ establish uniformity in the issuance of passports. Congress 
did not intend in any way to grant to the Executive power 
to formulate substantive conditions in the issuance of pass- 
ports. Rather, this statute merely enables the executive to 
prescribe the required procedural formulae. See Doman, 
Do Citizens Have the Right to Travel?, supra; Parker, The 
Right to Go Abroad, To Have and To Hold a Passport, 
supra; Comment, The Passport Puzzle, supra. 


The statute neither grants nor was intended to grant any 
additional authority to the Executive. Former Assistant 
Secretary of State Carr, testifying before the House Com- 
mittee on Foreign Affairs with respect to the nature of the 
rules contemplated by the 1926 statute, stated that: 


‘‘these rules are administrative rules * * * [govern- 
ing] * * * the different things that must be provided 
for that will come up from time to time under dif- 
ferent conditions, different modes of travel and vari- 
ous eines that arise in the course of a period of time 
¢ * © the object [of the Secretary’s rule-making 


power] being to provide for administrative rules to 
be issued by the Secretary of State so as to avoid 
troubling the President with many details.”’* 


And the stated reason for the delegation of rule-making 
power to the President was so that Congress ‘‘would not be 
bothered with all these small administrative changes.”’ Id. 


The regulations issued pursuant to the 1856 and 1926 
statutes were of that routine administrative nature. These 
regulations, whether Presidential or departmental, pre- 
seribed the identifying information required on an appli- 
cation, the size of passport photographs, the contents of 
the affidavit of a supporting witness as to the citizenship 
of-an applicant, etc.—all clearly matters of administrative 


3 Hearings before the House Committee on Foreign Affairs on 
H. R. 11947, 69th Cong., Ist Sess. (1926), pp. 5-6. 
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routinet Tha first regulations of a substantive character 
issued by the Secretary of State were the regulations of 
1952, § 51.136 of which is herein in issue. 


- ‘Thus, for almost one hundred years, the Executive con- 
strued the passport statutes as authorizing only the power 
to issue regulations of an administrative character. It was 
not until 1952 that the statute was invoked as a source of 
authority to define classes of citizens ineligible for pass- 
ports. In determining the meaning of the 1856 and 1926 
statutes, deference must be accorded to this century of 
administrative construction. Swendig v. Washington Water 
Power Co., 265 U. S. 322; National Lead Co. v. United 
States, 252 U. S. 140; Five Per Cent Cases, 110 U. S. 471. 
The failure of successive Secretaries to assert any power 
to make substantive regulations for so long a period is a 
persuasive indication that no such power was ever granted. 
Federal Trade Commission v. Bunte Bros., 312 U. S. 349. 


The classical statement on the power of Congress to 
delegate authority to co-ordinate branches of the govern- 
ment was made by Chief Justice Marshall in Wayman v. 
Southard, 10 Wheat. 1, 48. ‘* * * * [I]mportant subjects 
[he held] must be entirely regulated by the legislature 
itself [while as to matters] of less interest ** * 4 general 
provision may be made, and power given to those who are 
to act under such general provisions to fill up the details.”’ 


But ‘‘before another agency can ‘fill up the details’, 
Congress must enact something to be thus supplemented. 


4 See Department of State, The American Passport, Chapter IV 
(1898) ; Executive Order No. 654, June 13, 1907 ; Executive Order 
No. 4359-A, Dec. 19, 1925; Executive Order No. 4392-A, Feb. 12, 
1926. Executive Order No. 4488, August 3, 1926; Executive Order 
No. 5960, June 22, 1932; Executive Order No. 6650, March 23, 
1934; Executive Order No. 7856, March 31, 1938; Departmental 
Order No. 749, March 31, 1938; Departmental Order No. 366, Feb. 
12, 1926 (recited in Hearings before the House Committee on For- 
eign Affairs on H. R. 11947, 69th Cong., 1st Sess. (1926), pp. 25-28; 
| tal Order No. 749, March 31, 1938, 22 C.F-R. 51.101- 
51.134 (Passport Regulations, Department of State Publication 1165 
(1938), pp. 20-25). 
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In the current idiom, the law makers must first adopt a 
policy or set up an ‘intelligible standard’ to which adminis- 
trative action must conform’’. The Constitution of the 
United States of America (ed. Corwin, 1953), Sen. Doc. 
170, 82nd Cong., 2d Sess., p. 75, citing Sunshine Anthracite 
Coal Co. v. Adkins, 310 U. S. 381, 398, and United States v. 
Rock Royal Cooperative, 307 U. S. 533, 576. Thus, if viewed 
as a grant of power, the absence of standards would render 
the statute unconstitutional as an invalid delegation of law- 
making power, since Congress cannot delegate to the Execu- 
tive the power to make judgments and issue regulations 
which are legislative in character. Miller v. United States, 
294 U. §. 435. And since the right to travel is ‘‘an attribute 
of personal liberty’’, Williams v. Fears, supra, at 274, such 
standards, totally lacking here, would have to be especially 
precise. Saia v. New York, 334 U. S. 558, 560; Cantwell v. 
Connecticut, 310 U. S. 296; Lovell v. Griffin, 303 U. S. 444; 
Hague v. C. I. O., 307 U. S. 496; Niemotko v. Maryland, 
340 U. S. 268, 271; Burstyn v. Wilson, 343 U.S. 495. 


The uncontrolled discretion which the view of the Court 
below would vest in the Secretary insofar as foreign rela- 
tions are concerned, would render the statute clearly uncon- 
stitutional. ‘‘It is settled by a long line of recent decisions 
of this Court that [a statute] which, like this one, makes 
the peaceful enjoyment of freedoms which the Constitution 
guarantees contingent upon the uncontrolled will of an 
official—as by requiring a permit or license which may be 
granted or withheld in the discretion of such official—is an 
unconstitutional censorship or prior restraint upon the en- 
joyment of those freedoms.’’ Staub v. City of Baaley, 355 
U. S. 313, 322. 


Statutes must be narrowly construed to avoid, rather 
than to create, constitutional problems, particularly where 
the suggested construction will, as here, concededly infringe 
upon fundamental rights. United States v. Rumely, 345 
U. S. 41, 46; United States v. Witkovich, 353 U. S. 194. 


For all of these reasons, the 1856 and 1926 statutes must 
be construed as authorizing the Secretary to issue regula- 
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tions only of an administrative character. Accordingly, the 
statute on which § 51.136 of the regulations expressly relies 
does not authorize it. 


‘In an effort to avoid the dilemma of the 1926 statute, 
the government in its argument in Briehl v. Dulles, supra, 
placed reliance for the Secretary’s power to issue the pass- 
port regulations upon the provisions of 8 U.S. C. § 1185(b). 
This statute provides that during the existence of any 


national emergency proclaimed by the President ‘‘it shall, 
except as otherwise provided by the President, and subject 
to such limitations and exceptions as the President may 
authorize and prescribe, be unlawful for any citizen of the 
United States to depart from or enter, or attempt to depart 
from or enter, the United States unless he bears a valid 
passport’’. The difficulties of justifying the passport regu- 
lations under this statute are even greater than under the 
1926 statute. 


In the first place, the regulations themselves do not 
claim authority from this statute but rest exclusively on the 
authority claimed to be conferred by 92 U.S. ©. § 211(a). 
The reasons for this are plain. The regulations were issued 
on August 28 of 1952. 17 F. B. 8013, 22 C. F. RB. §§ 51.139- 
51.143. 8 U. S. C. §1185 did not become effective until 
December 24, 1952. The statute which it replaced, the Act 
of June 21, 1941, was limited in its operation to time of 
war or to the duration of the emergency proclaimed on 
May 27, 1941. This emergency had been terminated on April 
28, 1952 by Proclamation No. 2974, 66 Stat. ¢. 31. Thus, at 
the time of the issuance of the regulations there was no 
statute forbidding the departure of citizens without a pass- 


port.® 


' 5A state of emergency had in fact been proclaimed earlier on 
December 16, 1950, Proclamation No. 2914, 64 Stat. A 455, but 
could have had no obstructive effect on the travel of citizens since at 
that time the travel control statute was operative only in, actual war 
or during the specified emergency of 1941. 22 U.S. C. § 223 (1952 
ed.), repealed by the Immigration and Nationality Act of 1952, supra. 
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The statutory authority granted by 8 U. S. C. § 1185(b) 
was expressly invoked by the President on January 17, 1953, 
Proclamation No. 3004, 67 Stat. c. 31. This proclamation 
by its terms expressly incorporated and confirmed the exist- 
ing regulations of the Secretary relating to the necessity of 
a passport for travel to particular countries during war 
or national emergency proclaimed by the President; these, 
which appear at 22 C. F. RB. §§ 53.1 to 53.9, had been issued 
pursuant to the 1941 statute. The proclamation made no 
reference whatsoever to the regulations allegedly made 
pursuant to the 1926 statute, viz. 22 C. F. RB. $§ 51.135 to 
51.170 which prescribe those persons who are ineligible for 
passports. 


In the second place, $1185 contains no standards what- 
ever for determining to whom passports should be denied. 
Although it forbids citizens to travel without passports, it 
nowhere contains a grant of authority to either the Presi- 
dent or the Secretary of State to determine which categories 


of citizens might and which might not receive passports. 
On the contrary, Congress itself had made that determina- 
tion two years earlier in the Internal Security Act. 64 Stat. 
993, 50 U. S. C. §. 785. Any attempt to base the substantive 
regulations of the Secretary on § 1185 would stamp that 
section as an invalid delegation of legislative power, for the 
reasons which apply to the 1926 passport statute itself. 


The courts cannot supply this omission on the theory 
that Congress intended to grant such power to the Execu- 
tive. This would be judicial legislation rather than statu- 
tory construction. Ebert v. Poston, 266 U. S. 548. 


Leaving aside the vagueness of the standards suggested, 
the failure of Congress to speak on a question cannot be 
remedied by judicial legislation. The present case is not 
one of a broad or vague grant of power with ambiguous 
standards which under certain circumstances might con- 
ceivably be construed in such a way as to save constitu- 
tionality. In the present case there was no grant of power 
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at all, and there are no standards for the exercise of the 
power, not even vague and indefinite ones. (See cases cited, 
supra, pp. 20-21). 


C. Congress Has Not Authorized the Secretary of State to 
' Deny Passports for the Reasons Given. 


Despite the above historical analysis, Secretaries of 
State have recently relied upon the broad language of the 
statute to buttress their claim of absolute discretionary 
power. However, the Supreme Court has now expressly 
rejected this position. In Kent v. Dulles, the Court said: 


“Since we start with an exercise by an American 
citizen of an activity included in the constitutional 
protection, we will not readily infer that Congress 
gave the Secretary of State unbridled discretion to 
grant or withhold it.’’ 357 U. S. 116, 129. 


The Court then made an historical investigation of adminis- 
trative practices to discover under what circumstances the 


Secretary of State might have discretion to withhold or 
deny a passport. Its examination disclosed two categories 
of circumstances, established by administrative practice for 
the denial of passports; one ground of refusal related to 
questions of citizenship and allegiance; the other to ques- 
tions of criminal or unlawful conduct. Neither category of 
circumstances is present here: 


<¢Breedom to travel is, indeed, an important aspect 
of the citizen’s ‘liberty’. We need not decide the 
extent to which it can be curtailed. We are first 
concerned with the extent, if any, to which Congress 
has authorized its curtailment. 


‘The difficulty is that while the power of the Secre- 
tary of State over the issuance of passports is ex- 
pressed in broad terms, it was apparently long exer- 
cised quite narrowly. So far as material here, the 
eases of refusal of passports generally fell into two 
categories. First, questions pertinent to the citizen- 
ship of the applicant and his allegiance to the United 
States had to be resolved by the Secretary, for the 
command of Congress was that ‘No passport shall 
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be granted or issued to or verified for any other 
persons than those owing allegiance, whether citizens 
or not, to the United States.’ 32 Stat. 386, 22 
U. S. C. S. 212. Second, was the question whether 
the applicant was participating in illegal conduct, 
trying to escape the toils of the law, promoting pass- 
port frauds, or otherwise engaging in conduct which 
would violate the laws of the United States? See 
3 Moore, International Law Digest (1906), § 512; 
3 Hackworth, Digest of International Law (1942), 
§ 268; 2 Hyde, International Law (2d rev. ed.), § 401. 


‘‘The grounds for refusal asserted here do not 
relate to citizenship or allegiance on the one hand or 
to criminal or unlawful conduct on the other. Yet, so 
far as relevant here, those two are the only ones 
which it could fairly be argued were adopted by Con- 
gress in light of prior administrative practice. One 
can find in the records of the State Department 
rulings of subordinates covering a wider range of 
activities than the two indicated. But as respects 
Communists these are scattered rulings and not con- 
sistently of one pattern. We can say with assurance 
that whatever may have been the practice after 1926, 
at the time the Act of July 3, 1926, was adopted, 
the administrative practice, so far as relevant here, 
had jelled only around the two categories mentioned. 
We, therefore, hesitate to impute to Congress, when 
in 1952 it made a passport necessary for foreign 
travel and left its issuance to the discretion of the 
Secretary of State, a purpose to give him unbridled 
discretion to grant or withhold a passport from a 
citizen for any substantive reason he may choose. 
More restrictive regulations were applied in 1918, 
and in 1941 as war measures. We are not compelled 
to equate this present problem of statutory construc- 
tion with problems that may arise under the war 
power. Cf. Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579.”? Id., 127-128. 


The apparent grounds for the Secretary’s refusal to 
renew appellant’s passport in this case are based on 22 
C. F. BR. § 51.136: 








24. 


at all, and there are no standards for the exercise of the 
power, not even vague and indefinite ones. (See cases cited, 
supra, pp. 20-21). 


C. Congress Has Not Authorized the Secretary of State to 
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Despite the above historical analysis, Secretaries of 
State have recently relied upon the broad language of the 
statute to buttress their claim of absolute discretionary 
power. However, the Supreme Court has now expressly 
rejected this position. In Kent v. Dulles, the Court said: 


‘¢Since we start with an exercise by an American 
citizen of an activity included in the constitutional 
protection, we will not readily infer that Congress 
gave the Secretary of State unbridled discretion to 
grant or withhold it.’’ 357 U. S. 116, 129. 


The Court then made an historical investigation of adminis- 
trative practices to discover under what circumstances the 


Secretary of State might have discretion to withhold or 
deny a passport. Its examination disclosed two categories 
of circumstances, established by administrative practice for 
the denial of passports; one ground of refusal related to 
questions of citizenship and allegiance; the other to ques- 
tions of criminal or unlawful conduct. Neither category of 
circumstances is present here: 


‘<Freedom to travel is, indeed, an important aspect 
of the citizen’s ‘liberty’. We need not decide the 
extent to which it can be curtailed. We are first 
concerned with the extent, if any, to which Congress 
has authorized its curtailment. 


‘‘'The difficulty is that while the power of the Secre- 
tary of State over the issuance of passports is ex- 
pressed in broad terms, it was apparently long exer- 
cised quite narrowly. So far as material here, the 
cases of refusal of passports generally fell into two 
categories. First, questions pertinent to the citizen- 
ship of the applicant and his allegiance to the United 
States had to be resolved by the Secretary, for the 
command of Congress was that ‘No passport shall 
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be granted or issued to or verified for any other 
persons than those owing allegiance, whether citizens 
or not, to the United States.’ 32 Stat. 386, 22 
U. S. C. S. 212. Second, was the question whether 
the applicant was participating in illegal conduct, 
trying to escape the toils of the law, promoting pass- 
port frauds, or otherwise engaging in conduct which 
would violate the laws of the United States? See 
3 Moore, International Law Digest (1906), § 512; 
3 Hackworth, Digest of International Law (1942), 
§ 268; 2 Hyde, International Law (2d rev. ed.), § 401. 


‘The grounds for refusal asserted here do not 
relate to citizenship or allegiance on the one hand or 
to criminal or unlawful conduct on the other. Yet, so 
far as relevant here, those two are the only ones 
which it could fairly be argued were adopted by Con- 
gress in light of prior administrative practice. One 
can find in the records of the State Department 
rulings of subordinates covering a wider range of 
activities than the two indicated. But as respects 
Communists these are scattered rulings and not con- 
sistently of one pattern. We can say with assurance 
that whatever may have been the practice after 1926, 
at the time the Act of July 3, 1926, was adopted, 
the administrative practice, so far as relevant here, 
had jelled only around the two categories mentioned. 
We, therefore, hesitate to impute to Congress, when 
in 1952 it made a passport necessary for foreign 
travel and left its issuance to the discretion of the 
Secretary of State, a purpose to give him unbridled 
discretion to grant or withhold a passport from a 
citizen for any substantive reason he may choose. 
More restrictive regulations were applied in 1918, 
and in 1941 as war measures. We are not compelled 
to equate this present problem of statutory construc- 
tion with problems that may arise under the war 
power. Cf. Youngstown Sheet & Tube Co. v. Sawyer, 
343 U. S. 579.’ Id., 127-128. 


The apparent grounds for the Secretary’s refusal to 
renew appellant’s passport in this case are based on 22 
C. F. BR. § 51.136: 
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‘Limitation on issuance of passports to certain other 
persons. In order to promote and safeguard the in- 
terests of the United States, passport facilities * * ° 
will be refused to a person when it appears that the 
person’s activities abroad would * * * (b) be preju- 
dicial to the orderly conduct of foreign relations; or 
(c) otherwise be prejudicial to the interests of the 
United States.”’ 


' Such a regulation denies procedural due process by its 
hopelessly vague criteria. What are acts which are ‘ ‘preju- 
dicial to the orderly conduct of foreign relations’’ or ‘‘to 
the interests of the United States’’? These standards are 
no more definite than the terms ‘‘un-American’’ or ‘‘sub- 
versive’’, language condemned by the Supreme Court as 
not susceptible of definition. Watkins v. United States, 354 
U. S. 178; see also Sweezy v. United States, 354 U. S. 234. 
The use of a term that is so vague and indefinite that ‘‘men 
of common intelligence must necessarily guess at its mean- 
ing and differ as to its application, violates the first essen- 
tial of due process of law’’. Connelly v. General Construc- 
tion Company, 269 U. S. 385, 391; Small v. American Sugar 
Refining Company, 267 U. S. 233, 238-240. The vagueness 
of the regulation is especially pernicious where, as here, 
First Amendment rights are involved. Burstym v. Wilson, 
supra; Winter v. New York, 330 U. S. 507; Niemotko v. 
Maryland, supra; Kunz v. New York, 340 U. S. 290. 


Moreover, in light of the decision in Kent v. Dulles, 
supra, it is appellant’s position that any denial of a pass- 
port based on this provision lacks statutory authority. 
There is no question in his case of either criminal conduct 
on the one hand, or citizenship or allegiance on the other. 
The decision in Kent v. Dulles makes it mandatory that 
the appellee renew appellant’s passport. 


The State Department has itself conceded that the 
effect of the Supreme Court decision in Kent v. Dulles is 
to curtail its discretion. While testimony was bemg re- 
deived before the Senate Foreign Relations Committee on 
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proposed passport legislation, the following colloquy took 
place between Deputy Under Secretary of State Robert 
Murphy and Senator William Fulbright: 


‘‘Wylbright: As I understand it, you seek to 
have legislation which would make it very difficult 
to upset your findings. 

Murphy: As the matter now stands, we have no 
right to exercise discretion at all. 

Fulbright: Under the Supreme Court decision? 

Murphy: Under the Supreme Court decision.”’ 
Hearings Before the Senate Committee on Foreign 
Relations on Passport Legislation, 85th Cong., 2d 
Sess., 32-33 (1958). 


In his earlier prepared statement, Mr. Murphy admitted 
that, in the absence of new legislation, the Secretary had 
no authority to deny a passport to a non-criminal American. 
citizen. In his own words: 


‘<But the need for action to remedy this situation is 


urgent. The President in his personal message last 
week to the Congress, emphasized the urgent need for 
action. The need is urgent because, as the President 
pointed out, the Supreme Court’s decision of June 16 
severely limited the authority of the Secretary of 
State to deny passports. The Supreme Court spe- 
cifically said that the Secretary has no authority, in 
the absence of statute, to deny passports.’’ Id., 21. 
Appellant’s position is that this Court is bound by the 
decision in Kent v. Dulles, supra, and has no alternative 
but to reject this attempt on the part of the Secretary of 
State to circumvent it, and to order him to renew appel- 
lant’s passport. 


D. Area Restrictions, as Applied by the Secretary of State, 

Lack Statutory Authority. 

Area bans first appeared during the war of 1812 and 
were imposed, in one form or another, in every subsequent 
war in which the United States has been involved. No objec- 
tion is raised here to the understandable practice of closing 
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off warring countries to the travel of United States citi- 
zens even though this country is not directly involved in 
the conflict. However, it must be remembered that, even 
during hostilities, broad exceptions to the general pro- 
hibition have been made. For example, during the Italo- 
Ethiopian war in 1935, the State Department permitted such 
travel by ‘Recognized representatives of American news- 
papers, press associations, magazines and motion picture 
companies’’, as well as ‘‘well-known writers who are not 
directly associated with any of the foregoing organiza- 
tions’’. Freedom to Travel, Report of the Special Com- 
mittee to Study Passport Procedures of the Association of 
the Bar of the City of New York, 1958, 16 (hereinafter cited 
as Freedom to Travel). In large measure, this was also 
the case during the Spanish Civil War, 1936-1939. 


After the close of World War II, area restrictions were 
lifted until May 1, 1952 when the State Department an- 
nounced a new policy that henceforth passports would not 
be valid for travel to: 

‘‘ Albania, Bulgaria, China, Czechoslovakia, Hun- 
ary, Poland, Rumania or the Union of Soviet 


cialist Republics unless specifically endorsed under 
authority of the Department of State.’’ 


At the same time, the Department stated that this was 
not a travel ban. In its own words ‘‘ * * * [T]his procedure 
in no way forbids American travel to those areas * * Said 
See Press Release No. 341, dated May 1, 1952. 


On October 31, 1955, Czechoslovakia, Hungary, Poland, 
Rumania and Russia were opened to travel while ‘‘those 
portions of * * * Korea and Vietnam under Communist 
control’? were added to the interdicted list.® 


This marked the beginning of the official policy to dis- 
approve travel to countries with which the United States 
does not maintain diplomatic relations. However, it has 


6 Passports have been stamped, “Not valid for travel in Hungary” 
since November, 1956. 
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operated on a somewhat uneven basis. In 1997, for example, 
travel to Albania and Bulgaria by selected persons having 
compelling reasons for such travel was authorized. See 
Washington Post and Times Herald, Nov. 15, 1957; New 
York Times, Sept. 6, 1957. With reference to China, pass- 
ports were validated for three mothers of Americans held 
prisoner in that country (New York Times, Dec. 7, 1957) 
and for an attorney (Id., Nov. 21, 1957). Furthermore, the 
State Department validated passports for twenty-four 
newsmen, but the Chinese government refused to issue visas 
(Id., Aug. 23, 1957). Other relaxations of appellee’s policy 
will be referred to hereinafter. 


While the arguments already advanced apply equally to 
area restrictions, it is thought that some elaboration of 
them is appropriate at this time. Authority for their impo- 
sition is claimed under the statute of 1926 (supra) and 
Executive Order No. 7856, 22 C. F. R. $51.75 (1938) which 
reads in part as follows: 


‘6194. The Secretary of State is authorized in his 
discretion to refuse to issue a passport, to restrict 
it against use in certain countries, to withdraw or 
cancel a passport already issued, and to withdraw a 
passport for the purpose of restricting its validity 
or use in certain countries.”’ 


Accordingly, the Secretary issued regulations providing: 


‘‘Diseretional exercise of authority in passport mat- 
ters. Nothing in this part shall be construed to pre- 
vent the Secretary of State from exercising the dis- 
eretion resting in him to refuse to issue a passport, 
to restrict its use to certain countries, to withdraw 
or cancel a passport already issued, or to withdraw 
a passport for the purpose of restricting its validity 
C1938) in certain countries.’? 22 C. F. RB. $53.8 


It is conceded that the power of the Secretary to impose 
such restrictions has not been the subject of judicial deter- 
mination except insofar as Kent v. Dulles, supra, is con- 
trolling. See testimony, Roderic L. O’Connor, House Com- 
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mittee on Foreign Affairs, Hearings on H. R. 13760, 85th 
Cong., 2d Sess. (1958), p. 17. In the words of the Special 
Committee to Study Passport Procedures of the Associa- 
tion of the Bar of the City of New York, henceforth referred 
to as the Special Committee: 


‘‘The power to prohibit travel by all American citi- 
zens to particular countries is a broad and far- 
reaching power. The impact of a decision by the 
Secretary of State to invalidate passports for travel 
to a particular country may severely affect those 
individuals who wish to visit that country. In addi- 
tion to the individual effects, the United States as a 
whole is affected by the fact that all of its communi- 
cation through its citizens with the country to which 
travel is proscribed may be interrupted.’’ Freedom 
to Travel, supra 50-51. 

It is also conceded that the Executive, as the major 
organ of the federal government in the field of international 
relations, possesses powers in that area which do not re- 
quire an Act of Congress for their authorization. United 
States v. Curtiss-Wright Export Corp., supra, at 319-320. 
However, even the Special Committee, which is not unsym- 
pathetic to certain area restrictions, feels that they should 
be employed ‘‘only in situations of gravity and serious- 
ness”? (Freedom to Travel, supra, 53), and in the words of 
its Chairman, ‘‘only in situations of exceptional gravity’’. 
Senate Committee on Foreign Relations, Hearings, July 
28, 1958, 85th Cong., 2nd Sess., p. 105. 


The only two types of conditions which the Special 
Committee felt would clearly justify area restraints were 
(1) to punish or prevent aggression, and (2) to prevent or 
end hostilities or to avoid American involvement. Freedom 
to Travel, supra, 56. Obviously, none of these conditions 
now prevails in any of the countries presently on the De- 
partment’s Index. Furthermore, the reasons advanced by 
the Secretary for his ban on China travel do not measure 
up to the ‘gravity and seriousness’? or ‘‘exceptional 
gravity’? necessary to support the subversion of a consti- 
tational right. 
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The Special Committee has adequately pointed out the 
self-defeating nature of area restrictions: 


‘It becomes a close question, too often, whether the 
real penalty is imposed upon the foreign government 
which is the target of the area prohibitions or upon 
the people of this country, both those who choose to 
stay at home and those who desire to travel abroad. 
Those who remain at home through choice are denied 
information from their fellow citizens and local news 
sources about the proscribed country, and those who 
wish to travel, but are denied passports to their 
areas of choice, are prevented from directly inform- 
ing themselves and their associates.’’ Freedom to 
Travel, supra, 54. 

See also Wyzanski, Freedom to Travel, Atlantic Monthly 

(October, 1952), 66. 


The State Department itself apparently feels that area 
restrictions stamped in passports by it do not prohibit the 
travel itself. See Dept. State Press Release, No. 341, May 
1, 1952, supra; Hearings Before Sen. For. Rel. Comm. on 
Dept. of State Passport Policies, 85th Cong., Ist Sess. at 
59 (1957). 


III 


Alternatively, to the extent that the power to deny, 
a passport to prevent appellant from traveling to coun- 
tries with which the United States does not maintain 
diplomatic relations is based on the Executive power 
over foreign relations, it is still subject to applicable 
constitutional provisions: and the reasons given by the 
Secretary for the denial in this case do not warrant the 
abridgement of constitutional rights. 


Granting, arguendo, that there is a connection between 
the foreign relations power and the power over passports, 
the exercise of the power over foreign relations is none- 
theless subject to applicable constitutional provisions. In 
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Bauer v. Acheson (supra) the District Court for the Dis- 
trict of Columbia said: 


‘Tt ig true that the conduct of foreign relations is a 
political matter within the discretion of the legis- 
lative and executive branches of the government, and 
that the courts recognize the plenary power of the 
President and of Congress, singly or in combination, 
to perform acts peculiarly within the realm of 
political affairs without judicial interference. There 
is, however, the recognized limitation. on the power 
of the political departments of the government that 
their acts must be within the Constitution and not in 
conflict with any provision thereof.”’ 101 App. D. C. 
947, 106 F. Supp. 445, 449. 


‘and in Shachtman v. Dulles, Judge Fahy said: 


‘¢Bven though his [passport] application might be 
said to come within the scope of foreign affairs in 
a broad sense, it is also within the scope of the due 
process clause, which is concerned with the liberty 


of the individual free from arbitrary restraint.’ 
96 App. D. C. 287, 225 F. 2d 938, 944. 


In addition to the due process rights of the individual 
under the Fifth Amendment referred to by Judge Fahy, 
the appellant has the special property interest in his occu- 
pation as a foreign correspondent of which he has been 
deprived without due process. His right to travel, further- 
more, is clearly one of the unenumerated rights protected 
‘py the Ninth Amendment but here denied and disparaged 
by the appellee. 


SoS Secretary’s arguments to justify his refusal to 
‘renew appellant’s passport to prevent him from traveling 
to countries with which the United States does not main- 
tain diplomatic relations are, in the main, two. First, he 
says that diplomatic protection of the United States cannot 
be extended to American citizens traveling in such coun- 
tries. By itself, this statement is undoubtedly true. But 
even so it can in no way be said to justify the limitation of a 
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constitutional right. To assert that the privilege of benev- 
olent, paternalistic protection is paramount to the consti- 
tutional right to travel is to take a step down the road to 
oppression. 


Furthermore, the argument is an extremely weak one 
on which to base the subversion of a constitutional right. 


‘‘However, it seems clear that the existence of diplo- 
matic relations does not necessarily improve the 
ability of a country to protect its citizens in another 
country. For example, diplomatic relations were in 
effect with Czechoslovakia in 1951 at the time an 
American newspaperman was subjected to a denial 
of justice and imprisoned many years. Further- 
more, the Department has not consistently invali- 
dated passports for travel to countries with unrecog- 
nized regimes. Passports were issued for travel to 
the Union of Soviet Socialist Republics from 1923 to 
1933, during which period the Soviet government had 
not yet been accorded recognition by the United 
States, for travel to Spain after the Civil War in 1939 
and prior to recognition of the Franco government.”’ 
Freedom to Travel, supra, p. 53. 


Here the Secretary’s argument is particularly danger- 
ous. Since the appellant is a foreign correspondent, he 
serves the important function of providing for those who 
cannot travel the opportunity of at least a minimum of 
knowledge of other countries. However, appellant is not 
at this time arguing the existence of any special privileges 
which are his because he is a member of the press. Rather, 
his position is based on the broader ground that the depriva- 
tion here is one of his rights as a private citizen. 


“The right of individuals to go abroad and gain their 
own impressions of people and events in other coun- 
tries is a matter of importance to them as citizens 
and to a government which draws all its powers from 
their votes. The First Amendment, and indeed the 
entire conception of effectively functioning demo- 
cratic society, rests on a belief in the need for a free 
and fully informed exchange of opinion prior to the 
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constitutional right. To assert that the privilege of benev- 
olent, paternalistic protection is paramount to the consti- 
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oppression. 


Furthermore, the argument is an extremely weak one 
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‘‘However, it seems clear that the existence of diplo- 
matic relations does not necessarily improve the 
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country. For example, diplomatic relations were in 
effect with Czechoslovakia in 1951 at the time an 
American newspaperman was subjected to a denial 
of justice and imprisoned many years. Further- 
more, the Department has not consistently invali- 
dated passports for travel to countries with unrecog- 
nized regimes. Passports were issued for travel to 
the Union of Soviet Socialist Republics from 1923 to 
1933, during which period the Soviet government had 
not yet been accorded recognition by the United 
States, for travel to Spain after the Civil War in 1939 
and prior to recognition of the Franco government.”’ 
Freedom to Travel, supra, p. 53. 


Here the Secretary’s argument is particularly danger- 
ous. Since the appellant is a foreign correspondent, he 
serves the important function of providing for those who 
cannot travel the opportunity of at least a minimum of 
knowledge of other countries. However, appellant is not 
at this time arguing the existence of any special privileges 
which are his because he is a member of the press. Rather, 
his position is based on the broader ground that the depriva- 
tion here is one of his rights as a private citizen. 


«<The right of individuals to go abroad and gain their 
own impressions of people and events in other coun- 
tries is a matter of importance to them as citizens 
and to a government which draws all its powers from 
their votes. The First Amendment, and indeed the 
entire conception of effectively functioning demo- 
cratic society, rests on a belief in the need for a free 
and fully informed exchange of opinion prior to the 
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making of decisions. Travel abroad contributes to 
that exchange and thereby can help both our own 
nation, and the world community of which it is a 
leading member, to make decisions wisely.’’ 61 Yale 
L. J. 171, supra, at 191. 


If it were true that the extension of protection to a 
citizen traveling abroad would necessarily and inevitably 
involve the government in foreign relations, there would 
be no reason why a citizen-traveler cannot waive this privi- 
lege of protection. Assertions to the effect that this privi- 
lege cannot be waived fly in the face of history. For 
example, in 1939 the State Department called upon citizens 
to refrain from their right to travel on foreign vessels. 
The implication of this request was clearly that those who 
did so would thereby waive any protective privileges. 1 
Dept. State Bull. 345 (1939). 


The second argument of the Secretary is generally that 
the isolation of Communist China is a useful adjunct to 
foreign policy. He argues that to allow persons to travel 
to China would result in a lowering of our prestige in world 
opinion. Yet what greater effect is there on our prestige 
abroad when we confine a citizen of unquestioned allegiance 
and integrity within the borders of our own country! The 
Secretary says that a cultural exchange with Communist 
China would result in an implied recognition of that “‘ille- 

»? regime, which we must avoid at all costs. Even if 
this were true, it would not follow that the Secretary has 
the right to use United States citizens as tools of foreign 
diplomacy. And surely such a reason cannot be said to 
meet the minimum test of ‘‘gravest imminent danger to the 
public safety.’? Korematsu v. United States, supra. 


The other reasons advanced by the Secretary for his 
action in denying appellant’s application for a renewal of 
his passport do not merit the denial to the American public 
of its right to on-the-spot reporting of news developments 
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in China. These reasons (with brief parenthetical rebut- 
tals) are, in the main, set forth in the margin: * 


To allow the Secretary to use such foreign policy con- 
siderations as the justification for abridging constitutional 
rights is to allow such rights to be turned off and on at 
the discretion of a single man. Tomorrow the Secretary 
may decide that the United States has been gravely in- 
sulted and its prestige is threatened by, for example, the 


*1. No peace treaty has ended the Korean War and a quasi-state 
of war still exists, necessitating the continued application of the 
Trading-With-The-Enemy Act. (The United States was never at 
war with Communist China and the gathering of legitimate and im- 
portant news was never encompassed by the Act, a fact implicitly 
recognized by the Secretary in his failure to prosecute appellant and 
other correspondents.) 

2. Communist China poses a threat to Formosa. (So does Russia 
to Pakistan, allied to us through SEATO, and to Norway, allied to 
us through NATO.) 

3. There are no United States facilities to protect travelers in 
China. (The same is true, in a practical sense, in other Iron Curtain 
countries. ) 

4. The return of prisoners held by the Chinese would be jeopar- 
dized by the presence of American reporters. (This is ridiculous on 
the face of it and, if Chinese statements are to be believed, their 
presence would have the opposite effect.) 

5. China has violated the Korean Armistice Agreement. (So has 
Russia the Yalta agreement.) 

6. The United States would be yielding to Chinese blackmail. 
(The alleged purpose of the “blackmail” is to open news sources to 
American reporters, in other words, to lift the Bamboo Curtain.) 

7. America’s world leadership would be endangered. (Hardly 
likely.) 

8. Communist China’s prestige would be enhanced and that of 
Nationalist China weakened. (An extremely speculative and unreal- 
istic argument that has been further weakened by our willingness to 
sit at the conference table with Chinese representatives during the 
recent Quemoy crisis and as early as 1951 at Panmunjom as well as 
at Geneva beginning in 1955.) 

9. The entry of newsmen would cause a general influx of Ameri- 
cans into Communist China. (Easily controlled by the State Depart- 
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action of our Norwegian ally in recently refusing to allow 
an atomic submarine to make port there. To repair this 
damage to our prestige, we must cut off all cultural ex- 
change; and thus another area of the world is placed be- 
hind an Iron Curtain of our own making. 


‘Tn some ways the intrinsic social detriment is maxi- 
mal when geographical restrictions are invoked. De- 
nial of a passport to an individual affects only that 
one person directly; the larger community only in- 
cidentally. But a prohibition enjoiming all citizens 
from travelling in a proscribed area imposes @ gen- 


Meee eee ee ae nc cc ee ca aiesEnnE aS iS 
ment as with Egypt, Syria and Israel im the 1956 Suez crisis. See 
State Dept. Dep’tal Regulation 108.303, 21 Fed. Reg. 8577 (1956).) 

10. American opposition to Communism would appear to be 
weakened. (If so, to be logical, we should withdraw permission for 
travel in Russia and other Iron Curtain countries instead of signing 
cultural exchange agreements. See New York Times, Jan 28, 1958, 
p. 8.) 

11. The presence of American reporters might precipitate a war- 
provoking incident. (Unreasonable speculation.) 

12. The Chinese might insist on certain reporters only. (In their 
original invitation on August 5, 1956 they named twenty-two anti- 
‘Communist correspondents including top reporters of the New York 
Times, New York Herald Tribune, radio and television networks and 
wire services. ) 

13. The United States does not recognize China, (This has never 
been used as a reason to bar the press before and is without logical 
foundation, e.g., travel was permitted in Franco Spain prior to recog- 
‘nition. III Hackworth, Digest of International Law 534 (1942).) 

See Dulles letter to Sulzberger, New York Times, May 2, 1957. 

As for Hungary, the Secretary’s reasons in the Court below are 
‘equally weak. In the main they are as follows: 

1. The Hungarian government is engaged in a systematic 
persecution of Hungarian employees of the United States legation. 
(Hardly a reason to abridge appellant's right to travel.) 

2. The safety of American citizens cannot be fully protected 
in Hungary. (Rebutted above.) 

3. Atrocities committed during the Hungarian revolt of Oc- 
tober and November, 1956. (Never used to deny passports 
before, e.g., Nazi Germany.) 
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eral harm.’? Statement of the American Jewish 
Congress, Hearings, Senate Committee on Foreign 
Relations, supra, p. 142. 


The constitutional rights of persons are gravely im- 
paired by the limitations which the Secretary has attempted 
to impose upon the travel of citizens abroad; such limita- 
tions can be justified only by a showing of ‘the gravest 
imminent danger to the public safety.’’ None of the argu- 
ment advanced by the Secretary disclose this minimum 
standard of justification for the abridgement of constitu- 
tional rights. 


IV 


The Secretary’s refusal to renew appellant’s pass- 
port is an abridgement of the constitutional guarantee 
of the freedom of press. 


Freedom of speech and freedom of press are funda- 
mental personal rights and liberties (Konigsberg v. State 
Bar of Cal., 353 U. S. 252) which are the corner stones of 
Anglo-Saxon institutions. (State v. Pierce, 163 Wis. 615, 
158 N. W. 696.) 


‘Tt is recognized in England, Canada and in America, 
in fact, in every English speaking government that 
the press is one of the most potent factors in the 
establishment and maintenance of free government 
known to an enlightened civilization. The Framers 
of the Constitution of the United States * * * were 
not unmindful of this fact when they wrote into these 
instruments the provisions guaranteeing the freedom 
of speech and of the press. A free government has 
never tolerated the muzzling of the press or the 
stifling of free speech. At most, it has only held 
those who enjoy this freedom answerable for an 
abuse thereof.’’ State v. Pierce, supra, at 700. 


It is a truism that neither the United States (Watkins 
v. U. §., swpra) nor any state thereof can infringe the free- 
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dom of speech or of the press. (Hughes v. Superior Court 
of California, 339 U. S. 460). This is no less the case when 
a governmental agency is involved (Buazham v. City of 
Riverside, 29 F. Supp. 3). : 


It is only when these freedoms must be subordinated to 
the greater rights of general public interest and to the 
right of government to maintain and protect itself that 
they lose their preferred position in the hierarchy of the 
constitutional guarantees. (United States v. Dennis, 
supra.) However, as has been indicated, only a showing of 
the greatest and most immediate danger to interests which 
the government may lawfully protect can justify their 
subversion (West Virginia State Board of Education v: 
Barnett, 319 U. S. 624). Only the gravest abuses, endan- 
gering paramount interests can justify a limitation on free 
speech (Thomas v. Collins, supra), and the substantive evil 
that will result must be extremely serious and the degree 
of imminence extremely high (Bridges v. State of Cali- 
fornia, supra). 


The Secretary has not, by law, custom or tradition, the 
right to prohibit accredited press representatives from 
visiting either friendly or unfriendly countries in peace- 
time. Such a ban is an administrative invasion of the 
freedom of press guarantees of the First Amendment to 
‘the United States Constitution. The courts have con- 
sistently held that, even when an absolute power of Congress 
was involved, it had to yield to the provisions of the First 
Amendment. See Latva v. Nicolls, 106 F. Supp. 658; 
United States v. Rumely, supra. It would seem that this 
should be no less the situation where the Executive Branch 
is concerned. 


The Secretary of State does not seem to understand 
the breadth of the freedom of the press portion of the 
‘First Amendment. In a letter dated April 30, 1957, 
addressed to Arthur Hays Sulzberger, the publisher and 
chairman of the board of The New York Times, reprinted 
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in The New York Times, May 2, 1957, Mr. Dulles stated 
as follows: 


‘You [Sulzberger] suggest that our policy with 

respect to Americans going to China ‘abridges the 

freedom of the press’. The constitutional ‘freedom 

of the press’ relates to publication, and not to the 

PEELE of news.”’? (The italicized portion is the 
ecretary’s emphasis.) 


This statement, if implemented, would amount to a 
complete perversion of the freedom of the press guarantees 
of the Constitution. As The New York Times editorialized 
on May 5, 1957, ‘‘In other words, we are free to pubiish 
the news provided we do not insist on our rights to get it.’’ 
According to Mr. Sulzberger (and most, if not all, American 
newspapers) ‘‘I cannot escape the feeling that the Adminis- 
tration is abridging the freedom of the press and using 
the press as an instrument in its diplomacy. I agree that 


other principles are involved, but in the long view this 
one seems to me to be fundamental.” (Letter, Arthur 
Hays Sulzberger to John Foster Dulles, April 23, 1957; 
reprinted in The New York Times, May 2, 1957.) 


Furthermore, not only is the Secretary treading uncon- 
cernedly in the sands of unconstitutionality, but he is 
contradicting his own professed convictions. For example, 
in his press conference of April 23, 1957, he stated that 
‘‘The more the American people know the facts about 
Communist China, the better pleased we are.’’ New York 
Times, April 24, 1957. As Arthur Krock stated on April 
25, 1957, in The New York Times: 


‘¢ Access to news sources both here and abroad is 
not a ‘privilege’ granted through government favor 
or caprice and thus something to be extended, with- 
drawn. or denied on the same basis. It is the only 
orderly means by which the people of this Republic 
can be assured of their right to know in peacetime 
all that is happening around them.’’ 
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And it hardly seems necessary to emphasize that this is 
precisely what the framers of the Constitution had in mind 
when they prohibited Congress from making any law 
‘‘abridging the freedom of the press.”’ 


| In his press conference of April 23, 1957, the Secretary 
stressed the fact that he was afraid of a mass demand 
from Americans, other than newsmen, for permission to 
travel in China. He overlooked the fact that he has in 
the past, even during actual hostilities, established a dual 
policy with respect to other countries (such as Israel, 
Syria and Egypt) by which correspondents were permitted 
to travel in those nations while the general public was 
not. We do not concede his ‘‘dual policy’’ power. 


The Secretary’s reasons for refusing to permit American 
newsmen to travel in Communist China have been con- 
demned by every responsible press facility. Moreover, 
they have been labeled ‘‘nonsensical”’ by Senator Hubert 
H. Humphrey (New York Times, April 3, 1957) and 
severely criticized by members of the Senate Foreign 
Relations Committee and Senate Judiciary Subcommittee 
on Constitutional Rights. Senate Committee on the 
Judiciary, Subcommittee on Constitutional Rights, Hear- 
‘ings, 84th Cong., Ist Sess. As Senator Estes Kefauver 
stated on April 24, 1957, ‘‘I am in favor of letting American 
reporters go to Red China without any limitations. It is 
better to get our news from there through our own people 
‘than from canned information from some Communist 
‘bureau. Our people are entitled to know what is going 
on in Red China.”? (New York Times, April 25, 1957.) 
‘In addition, the United Press reported, on May 13, 1957, 
‘that mail received by the Department was running better 
‘than three-to-one against its ban on travel by newsmen. 
(New York Herald Tribune, May 14, 1957 -) 


Not only has the Secretary been inconsistent in his 
reasons for barring newsmen from the Chinese mainland, 
but he has been equally inconsistent with reference to 
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those who have violated his prohibition. For example, 
to the best of our knowledge, no action of any kind has 
been taken against Messrs. Edmund Stevens and Philip 
Harrington, the Look magazine reporter-photographer 
team, who visited Communist China at the same time as 
did appellant. After Mr. Stevens arrived in Moscow 
following his visit to China, he was asked by U. S. 
Ambassador Bohlen, on February 6, 1957, to bring his 
passport to the American Embassy so it could be stamped 
valid only for immediate return to the United States. He 
refused to do so without a hearing and, through his em- 
ployer, requested one either in Moscow or in Washington. 
To date, no answer has been received from the Department 
by either Mr. Stevens or his employer, and he is apparently 
still in possession of his passport. 


Mr. Harrington’s passport was renewed at the American 
Embassy in Stockholm just prior to his visit to Communist 
China, and he is presently back in the United States. At 


no time has he received any communication from the State 
Department with reference to either his trip or his pass- 
port. Furthermore, it is our understanding that Senator 
George Malone (R., Nev.) openly violated the Depart- 
ment’s ban against travelling in Bulgaria during the sum- 
mer of 1955 without any apparent adverse effect. In addi- 
tion, as has been stated previously, the Secretary has 
validated the passports of a lawyer who took depositions 
in China (New York Times, November 21, 1957) and three 
mothers who visited their prisoner-sons in that country 
(New York Times, December 7, 1957). On August 22, 1957, 
the Secretary announced that 24 American newsmen could 
enter China because ‘‘ * * * [N]ew factors have come into 
the picture making it desirable that additional information 
be made available to the American people respecting 
current conditions in China.’”? (New York Times, August 
23, 1957.) 


Moreover it is contended that the Department does not 
have the right to use access to news sources as @ license 








42 


or a privilege which can be extended or withdrawn at its 
pleasure. The press cannot constitutionally be used as 
an instrument of foreign policy. To permit it to be so 
used is to threaten a watering-down of the First Amend- 
ment in that the Department could close any foreign source 
of news in peacetime by a ‘‘finding”’ that such action would 
be beneficial to even the most nebulous foreign policy. 
News coverage cannot be regulated by foreign policy 
fluctuations without laying the cornerstone for govern- 
mental press control, too tragically often in the recent 


past the first step on the road to tyranny. 


On the positive side, there are many cogent arguments 
in favor of permitting newsmen to enter Communist China 
and other off-limit countries. Under the present restric- 
tions, American news media must rely on Peking sources, 
which are usually only propaganda relay stations, or dis- 
patches from foreign reporters who are not particularly 
concerned with American interests. The Secretary at one 
kime recommended the latter as a solution to the problem, 
a proposal which The New York Herald Tribune classified 
as ‘unthinkable’. The only other alternative is to rely on 
State Department news releases unless the press is will- 
ing to ignore China completely. Whichever tack is taken, 
the American public must remain woefully ignorant as to 
amajor area of foreign policy application. As the Writer’s 
Guild of America wired the Senate Foreign Relations Com- 
mittee in April of 1957: 

‘This act of censorship means that American audi- 
ences, if they are to get first-hand reports from 
China, must get them from writers of other lands. 


A veil is thrown over China—not by others, but by 
ie own government.”’ New York Post, April 2, 
7. 


Furthermore, the Communist world has been given a 
convenient and an effective propaganda drum to heat, one 
which they are exploiting to the fullest. 
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These and many other reasons have been advanced so 
persistently and so often by the newspapers, the press asso- 
ciations and the radio and television networks that repeti- 
tion here is patently unnecessary. It is sufficient to call 
the Court’s attention to the remarks of speakers at the 
American Newspaper Publishers’ Association meeting in 
New York City in April, 1957. William Dwight, the then 
president of the A. N. P. A., in his presidential address on 
April 24, 1957, summed it up as follows: 


‘<The A. N. P. A. has asked that newspapermen who 
are American citizens and employed by American 
publications and news-gathering services to gather 
and write news or express opinions on facts, be ac- 
corded by our government freedom to travel for that 
purpose in any country in the world with which the 
United States is not at war. The A. N. P. A. has in 
mind particularly the granting of the right to go 
to Red China and report back to the American people. 
‘The Bamboo Curtain now hangs by order of our gov- 
ernment between us and Red China. Arguments 
based on the evils of the Peiping regime have been 
advanced to bolster the decision to keep us from find- 
ing out for ourselves what is taking place over there. 
They should not prevail over the majestic principle 
of the people’s right to know, a precious right in- 
herent in our way of life.’? (New York Times, April 
25, 1957) 


To buttress his weak constitutional position, the Secre- 
tary informed his press conference on May 14, 1957, that 
the United States Supreme Court has not interpreted the 
First Amendment to give ‘‘newspaper people in exercise 
of the freedom of the press the right to freely travel every- 
where.’? New York Times, May 15, 1957. After this press 
conference, the Department cited four Supreme Court opin- 
ions and two by the highest courts of New York and Penn- 
sylvania, respectively, purporting to uphold the Secretary’s 
constitutional views (Id.). None of the cited cases is con- 
cerned with the question of whether the control of news- 
gathering, as differentiated from the right of publication, 
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violates the First Amendment. Near v. Minnesota (283 
U. S. 697) involves the constitutionality of a Minnesota 
statute designed to abate ‘‘malicious, scandalous and de- 
famatory’’ publications. The only issue before the Supreme 
Court, which held the statute’s application to be unconsti- 
tutional, was prior restraint on publication. In Pennekamp 
v. Florida (328 U. S. 331), the convictions of the editor and 
publisher of a newspaper for contempt because of articles 
impugning a court’s integrity were reversed. In Asso- 
ciated Press v. National Labor Relations Board (301 U. Ss. 
103), the court held that the gathering and dissemination of 
news by the Associated Press involved interstate com- 
merce and that it was therefore subject to the National 
Labor Relations Act. In Associated Press v. United States 
‘(326 U. S. 1), the Associated Press was held subject to the 
‘Sherman Anti-Trust Act. The two state cases cited by the 
‘Department concerned the right of Pennsylvania courts to 
prohibit the taking of photographs within forty feet of a 
courtroom (In re Mack, 386 Pa. 251), and that of a New 
York court with the consent of the accused to close the 
‘eourtroom to the press (United Press v. Valente, 281 App. 
‘Div. 395). Not a single one of the above-cited cases, relied 
‘upon by the Department to support its view that it may 
control the gathering of news, supports that contention. 
‘The Secretary clearly recognized this by relying in the 
court below on a dissenting opinion in In re Mack, supra, 
which referred only incidentally to the ‘‘right to gather 
news.’’ 


Incidentally, the Secretary was asked the following ques- 
tion at the above-mentioned news conference: 


‘“<Tf you can control the sources of news, of what 
value is the right to publication, since you have noth- 
ing to publish? * * * Isn’t that the classic way to 
stop the publication of news?’? New York Times, 
May 15, 1957. 


He answered his questioner by stating that there were 
‘Sample ways’? of obtaining news from China ‘“‘without 





45 


sending American correspondents with American pass- 
ports into areas where that would involve a conflict with 
the United States foreign policy.’’ He stated that pub- 
lishers who desired to obtain news from the Chinese main- 
land ‘‘can send anybody there if they do not have a United 
States passport.’? This, he argued, would not violate the 
spirit of his ban. Furthermore, he again insisted that he 
was willing to let the ‘‘news gathering community’’ devise 
a plan for sending a small group of reporters to China on 
an experimental basis. He justified this experiment on the 
ground that ‘‘there are some cases where pure logic has to 
give way before a measure of compromise’’ (Jd.). 


The obvious paradox of these remarks is readily appar- 
ent. If his arguments for refusing to permit American 
newsmen to enter China had validity, then none should be 
allowed to do so. If the Secretary is willing to admit 
‘¢a chosen few,’’ then it is an admission that the arguments 
he has offered to sustain his absolute prohibition are with- 
out substance. 


Furthermore, he seems to feel that permitting newsmen 
to visit China would be a discrimination in their favor. 
As Arthur Krock pointed out in his article in The New 
York Times on April 25, 1957, newsmen have always en- 
joyed greater rights than the private citizen to visit areas 
where news was being made. <A reporter’s press card has 
by tradition been honored everywhere, giving him the right 
to cross police and fire lines and to visit battlefronts. The 
Secretary recognized this fact of life when he permitted 
newsmen to visit Egypt, Syria and Israel while closing 
those countries to other American travelers. As the New 
York Times editorialized on May 3, 1957, ‘‘F ull and free in- 
formation is the very lifeblood of democracy; and we sub- 
mit that there is a difference in principle between a reporter 
sending back information from China and a business man 
sending back goods and dollars.’’ 
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Conclusion 


Obviously, the professional work of the appellant is 
interfered with by the restrictions imposed on the places 
where he can perform it, his earning power as a foreign 
correspondent is being curtailed and his professional stand- 
ing impaired. 

The educational value of travel is as real today as it was 
for those who, in an earlier day, took the Grand Tour.’ 
The close relationship between intellectual progress and 
freedom of movement is virtually an axiom in the scientific 
field today. Hence, the vigorous criticism by educational, 
scientific and government leaders of our restrictive pass- 
port and visa policies.® : 


Judge Wyzanski has brilliantly related travel to the 
exchange of ideas and experiences protected by the First 
Amendment: 


‘This travel does not differ from any other exercise 
of the manifold freedoms of expression—from the 
right to speak, to write, to use the mails, to publish, 
to assemble, to petition. In all these liberties the 
principal element is the stretching of the mind to 
accommodate the growing spirit.”” Wyzanski, Free- 
dom to Travel, supra, at 68. 


7 See e.g. C. P. Brand, Italy and the English Romantics (1957) ; 
Malone, Jefferson and the Rights of Man (1951) 112-150; Kara- 
‘mazin, Letters of a Russian Traveler (1789-1790) (1957). 
| 8 See eg. the testimony of Dr. Warren Weaver, Vice-President 
of the Rockefeller Foundation, before a House Government Opera- 
‘tions Subcommittee on Government Information (N. Y. Times, Jan. 
23, 1958, pp. 1, 9); also the testimony of Godfrey F. Chew, Chair- 
'man, Passport Committee, Federation of American Scientists (Senate 
Committee on the Judiciary, Subcommittee on Constitutional Rights, 
‘Hearings, Nov. 15-16, 1955, 84th Congress, 1st Sess., herein called 
ithe “Hennings Hearings”, pp. 86-103; Berkner, Earth Satellites and 
Foreign Policy, Foreign Affairs, Jan. 1958, 221 at 226, 229-30; 
'Shils, The Torment of Secrecy (1956) ; Grundfest, Science and the 
Department of State, Science, Oct. 12, 1956, p. 687. 
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It is essential, in a democracy, that citizens acquaint 
themselves at first hand with the effects aboard of our gov- 
ernment’s policies, foreign and domestic, and with condi- 
tions abroad which might affect such policies. Chafee, 
supra, at 196; Comment, 61 Yale L. J., supra, at 191.° 


Moreover, travel is an aid to the free interchange of 
ideas among nations, to the increased knowledge of foreign 
countries and to the better understanding of one’s own 
country. One of our national objectives is ‘‘to lower the 
barriers which now impede the opportunities of people to 
travel anywhere in the world for peaceful, friendly pur- 
poses, so that all will have a chance to know each other 
face-to-face.’’ *° 


Finally, to prevent a citizen from leaving the country 
is pro tanto to confine him within the limits of the United 
States, and is accordingly a restriction on his liberty. Cf. 
Walker v. Chief Quarantine Officer, 69 F. Supp. 980. Ac- 


cording to Blackstone, one of the attributes of personal 


® See, for example, the remark of Senator Allen J. Ellender that 
impressions he gained first hand on a trip abroad “differ sharply” 
from those he received from the State Department. New York Times, 
Sept. 6, 1955, p. 4, col. 3. 

10 President Eisenhower, quoted in The Geneva Conference of 
Heads of Government (1955), 63. And President Truman wrote to 
Nikolai M. Schvernik, President of the Soviet Presidium, that “peo- 
ples who are denied the normal means of communication will not be 
able to attain that mutual understanding which must form the basis 
for trust and friendship. We shall never be able to remove sus- 
picion and fear as potential causes of war until communication is 
permitted to flow, free and open, across international boundaries.” 
N. Y. Times, July 8, 1951, p. 5, col. 1. This policy is expressly set 
forth in the United States Information and Educational Exchange 
Act, Public Law 402, 80th Congress, 2d Sess. (1948). See also 
Colligan, J., Americans Abroad, State Dep’t Bulletin, May 3, 1954, 
Vol. 30, No. 775; Agreement Between the United States of America 
and the Union of Soviet Socialist Republics on Exchanges in the 
Cultural, Technical and Educational Fields, N. Y. Times, Jan. 28, 
1958, p. 8. 
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liberty at common law was the ‘‘power of locomotion, of 
changing situation, or moving one’s person to whatever 
place one’s inclination may direct’’, 1 Commentaries 134. 
And it has been observed that ‘‘the distinction between 
restriction to a jail, toa city, to a state, or a nation is merely 
one of degree.”? Comment, 61 Yale L. J. supra, at 190. 


All of the above considerations apply in the case of 
the appellant. He desires to go abroad in order to further 
his livelihood and his career and, in particular, to visit such 
countries as China where news of far-reaching importance 
is occurring. He has shown a creditable concern with public 
issues, and his travel abroad would enhance his ability to 
fulfill his responsibilities as a citizen.” 


This case represents a new type of interference with 
civil liberty—liberty of movement. The Government has 
never presented any adequate justification for its whole- 
sale denial of so vital a right of American citizens. The 
Secretary has arrogated this power to himself without either 
legislative or constitutional justification. 


His passport regulations, substantively and procedur- 
ally, go far beyond anything authorized by the Congress or 
the President. They openly seek to prevent the future 
exercise of First Amendment rights because of govern- 
mental disapproval of the manner in which such rights 
were previously exercised. 


In conclusion, one of the most articulate condemnations 
of our passport policies was expounded by Prof. Louis L. 
Jaffe, almost two years before the decision in Kent v. Dulles, 
when. he wrote in the October 1956 issue of Foreign Affairs: 


“Tt is intolerable, I think, that a bureau should thus 
trammel the individual on grounds no more palpable 
than ‘the interests of the United States.’ The right 
to go abroad may not be of so exalted a nature as the 
right to move about, to associate and to speak within 


11 See Chafee, op. cit. supra, 196. 
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one’s country; thus to participate in the community’s 
life is the paramount opportunity and duty of the 
citizen. But it is nevertheless a right of great mo- 
ment; it is liberating for the individual and fructi- 
fying for his own community.”’ 


For the foregoing reasons, the judgment of the Dis- 
trict Court should be reversed, and the appellee ordered 
to issue a passport to appellant. 


Respectfully submitted, 


WiiumM M. Kunstter, 
511 Fifth Avenue, 
New York 17, N. Y. 


Water EK. Dion, JR., 
1625 Eye Street, N. W., 
Washington 6, D. C., 
Attorneys for Appellant. 


RowLanD Warts, 
% American Civil Liberties Union, 
170 Fifth Avenue, 
New York 10, N. Y., 
of Counsel. 











OL 


APPENDIX 


22 U. S. C. § 211(a) 


The Act of July 3, 1926, 44 Stat. 887, 22 U.S. C. § 211(a) 
provides, in pertinent part, as follows: 


‘‘The Secretary of State may grant and issue 
passports, and cause passports to be granted, issued, 
and verified in foreign countries by diplomatic rep- 
resentatives of the United States, and by such consul 
generals, consuls, or vice consuls when in charge, as 
the Secretary of State may designate, and by the 
chief or other executive officer of the insular pos- 
sessions of the United States, under such rules as 
the President shall designate and prescribe for and 
on behalf of the United States, and no other person 
shall grant, issue, or verify such passports.’’ 


22 U. S. C. § 212 
The Act of June 14, 1902, 32 Stat. 386, 22 U.S. C. § 212 
provides, in pertinent part, as follows: 


‘‘No passport shall be granted or issued to or 
verified for any other persons than those owing alle- 
giance, whether citizens or not, to the United States.”’ 


Internal Security Act of 1950, §6 


Section 6 of the Internal Security Act of 1950, 64 Stat. 
993, 50 U. S. C. § 785 provides, in pertinent part, as follows: 


‘<(a) When a Communist organization as defined 
in paragraph (5) of Section 782 of this title is regis- 
tered, or there is in effect a final order of the Board 
requiring such organization to register, it shall be 
unlawful for any member of such organization, with 
knowledge or notice that such organization is so 
registered or that such order has become final— 


(1) to make application for a passport, or the 
renewal of a passport, to be issued or renewed by 
or under the authority of the United States; or 
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(2) to use or attempt to use any such passport. 


(b) When an organization. is registered, or there 
is in effect a final order of the Board requiring an 
organization to register, as & Communist-action or- 
ganization, it shall be unlawful for any officer or 
employee of the United States to issue a passport to, 
or renew the passport of, any individual knowing or 
having reason to believe that such individual is a 
member of such organization.”’ 


8 U. S. C. § 1185 


Section 215 of the Immigration and Nationality Act of 
1952, 66 Stat. 190, 8 U. S. C. § 1185, as codified, provides in 
pertinent part: 
| “§ 1185. Travel control of citizens and aliens 


during war or national emergency—Restrictions and 
prohibitions on aliens. 


(a) When the United States is at war or during 


the existence of any national emergency proclaimed 
by the President, * * * and the President shall find 
the interests of the United States require that restric- 
tions and prohibitions in addition to those provided 
otherwise than by this section be imposed upon the 
departure of persons from and their entry into the 
United States, and shall make public proclamation 
thereof, it shall, until otherwise ordered by the Presi- 
dent or the Congress, be unlawful— 


(1) (There follow restrictions enumerated (1) 
through (7) not here pertinent.) 


(b) After such proclamation as is provided for 
in subsection (a) of this section has been made and 
published and while such proclamation is in force, 
it shall, except as otherwise provided by the Presi- 
dent, and subject to such limitations and exceptions 
as the President may authorize and prescribe, be 
unlawful for any citizen of the United States to de- 
part from or enter, or attempt to depart from or 
enter, the United States unless he bears a valid pass- 


port. 
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The Expatriation Act of 1868 


The Expatriation Act of 1868, 15 Stat. 223-224, R.S. 
§ 1999, 8 U. S. C. § 800 (1940 Supp.) reads as follows: 


‘¢Whereas the right of expatriation is a natural 
and inherent right of all people, indispensable to the 
enjoyment of the rights of life, liberty, and the pur- 
suit of happiness; and whereas in the recognition of 
this principle this government has freely received 
emigrants from all nations, and invested them with 
the rights of citizenship, and whereas it is claimed 
that such American citizens, with their descendants, 
are subjects of foreign states, owing allegiance to 
the governments thereof; and whereas it is neces- 
sary to the maintenance of public peace that this 
claim of foreign allegiance should be promptly and 
finally disavowed: Therefore, 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That any declaration, instruction, 
opinion, order, or decision of any officers of this 
government which denies, restricts, impairs, or ques- 
tions the right of expatriation, is hereby declared 
inconsistent with the fundamental principles of this 
government.”’ 


Proclamation 3004 


The pertinent portions of Presidential Proclamation No. 
3004, January 17, 1953, 67 Stat. c. 31, entitled ‘‘Control of 
Persons Leaving or Entering the United States By the 
President of the United States of America,’’ are as fol- 
lows: 

‘SA PROCLAMATION 


Whereas section 215 of the Immigration and Na- 
tionality Act, enacted on June 27, 1952 (Public Law 
414, 82nd Congress; 66 Stat. 163, 190), authorizes 
the President to impose restrictions and prohibitions 
in addition to those otherwise provided by that Act 
upon the departure of persons from, and their entry 
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into, the United States when the United States is at 
war or during the existence of any national emer- 
gency proclaimed by the President * * * and when 
the President shall find that the interests of the 
United States so require; and 


Whereas the national emergency the existence of 
which was proclaimed on December 16, 1950, by 
Proclaimation 2914 still exists; and 


Whereas because of the exigencies of the inter- 
national situation and of the national defense then 
existing Proclamation No. 2523 of November 14, 
1941, imposed certain restrictions and prohibitions 
in addition to those otherwise provided by law, upon 
the departure of persons from and their entry into 
the United States, and 


Whereas the exigencies of the international situ- 
ation and of the national defense still require that 
certain restrictions and prohibitions, in addition to 
those otherwise provided by law, be imposed upon 
the departure of persons from and their entry into 
the United States: 


Now, THEREFORE, I, Harry S. Truman, President 
of the United States of America, acting under and 
by virtue of the authority vested in me by section 
215 of the Immigration and Nationality Act and by 
section 301 of title 3 of the United States Code, do 
hereby find and publicly proclaim that the interests 
of the United States require that restrictions and 
prohibitions, in addition to those otherwise provided 
by law, be imposed upon the departure of persons 
from, and their entry into, the United States; and I 
hereby prescribe and make the following rules, regu- 
lations, and orders with respect thereto: 


1. The departure and entry of citizens and 
nationals of the United States from and into the 
United States, including the Canal Zone, and all 
territory and waters, continental or insular, subject 
to the jurisdiction of the United States, shall be 
subject to the regulations prescribed by the Secre- 
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tary of State and published as sections 53.1 to 53.9 
inclusive, of title 22 of the Code of Federal Regula- 
tions. Such regulations are hereby incorporated 
into and made a part of this proclamation; and the 
Secretary of State is hereby authorized to revoke, 
modify, or amend such regulations as he may find 
the interests of the United States to require. 


5. I hereby direct all departments and agencies 
of the Government to cooperate with the Secretary 
of State in the execution of his authority under this 
proclamation and any subsequent proclamation, rule, 
regulation, or order issued in pursuance hereof; 
and such departments and agencies shall upon request 
make available to the Secretary of State for that 
purpose the services of their respective officials 
and agents. I enjoin upon all officers of the United 
States charged with the execution of the laws thereof 
the utmost diligence in preventing violations of 
section 215 of the Immigration and Nationality Act 
and proclamation, including the regulations of the 





Secretary of State incorporated herein and made 
a part hereof, and in bringing to trial and punish- 
ment any persons violating any provisions of that 
section or of his proclamation. 

To the extent permitted by law, this proclama- 
tion shall take effect as of December 24, 1952.’’ 


EXECUTIVE ORDER NO. 7856 


Executive Order No. 7856, 22 C. F. R. §§ 51.1-51.74 is 
entitled and constitutes the ‘‘Rules Governing the Grant- 
ing and Issuing of Passports in the United States.”’ Several 
typical excerpts from that extensive document are set forth 
to indicate that it relates to procedural rather than to 
substantive matters: 

* ® * 
“¢3. Unless a request is made by the parental or 
other guardian that a passport be denied, passports 
may be issued to minors upon their own application. 








56 


4. Children may execute applications in their 
own. behalf when of sufficient intelligence to under- 
stand the statements, and the meaning of the oath 
of allegiance to the United States, contained in the 
application. 

2 ¢ e 

10. A minor brother or sister may be included in 

the passport of an older brother or sister. 


39. The applicant must submit with his applica- 
tion duplicate photographs not more than 3 by 3 
inches and not less than 214 by 2% inches in size, 
unmounted, printed on thin paper on a light back- 
ground, showing the full front view of the features 
of the applicant, and taken within six months of the 
date they are submitted. 

40. When the applicant applies for a passport he 
should be accompanied by one credible witness who 
is an American citizen, has known the applicant for 
a period of two or more years, and has a definite 


place of residence. 
2 e 


119. The Secretary of State may require such 
additional evidence of citizenship as in his judg- 
ment may be necessary to establish the citizenship 
of an applicant for a passport.”’ 


REGULATIONS OF THE SECRETARY OF STATE 
22 C. F. R. § 51.136 


On August 28, 1952 the Secretary adopted the pass- 
port regulations herein involved with the following preamble 
(17 F. BR. 8013): 


Pursuant to the authority vested in me by paragraph 
126 of Executive Order No. 7856, issued on March 31, 1938 
(3 F. B. 681; 22 C. F. B. 51.77) under authority of Section 
1 of the Act of Congress approved July 3, 1926 (44 Stat. 
887; 22 U.S. C. 211(a)), the regulations issued on March 
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31, 1938 (Departmental Order 749) as amended (22 C. F. RB. 
51.101 to 51.134) are hereby further amended by the addi- 
tion of new sections 51.135 to 51.148 as follows: 


§ 51.136, as amended, reads as follows: 


‘¢$51.136* Limitations on Issuance of pass- 
ports to certain other persons. In order to promote 
and safeguard the interests of the United States, 
passport facilities, except for direct and immediate 
return to the United States, will be refused to a 
person when it appears to the satisfaction of the 
Secretary of State that the person’s activities abroad 
would: (a) violate the laws of the United States; (b) 
be prejudicial to the orderly conduct of foreign 
relations; or (c) otherwise be prejudicial to the 
interests of the United States.’’ 


22 C. F. R. § 53.8 
§53.8 Discretional exercise of authority in passport 


matters.—Nothing in this part shall be construed to prevent 
the Secretary of State from exercising the discretion rest- 
ing in him to refuse to issue a passport, to restrict its use 
to certain countries, to withdraw or cancel a passport 
already issued, or to withdraw a passport for the purpose 
of restricting its validity or use in certain countries. 


* Prior to the Secretary’s amendment of January 18, 1956, 21 
F. R. 336, this section read as follows: 

§ 51.136 Limitations on Issuance of Passports to Persons 
Likely to Violate Laws of the United States. In order to pro- 
mote the national interest by assuring that the conduct of foreign 
relations shall be free from unlawful interference, no passport, 
except one limited for direct and immediate return to the United 
States, shall be issued to persons as to whom there is reason to 
believe, on the balance of all the evidence, that they are going 
abroad to engage in activities while abroad which would violate 
the laws of the United States, or which if carried on in the United 
States would violate such laws designed to protect the Security of 
the United States.” 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Whether the Secretary of State has authority to restrict 
the travel of citizens to certain geographical areas of the world, 
during the present proclaimed emergency, on grounds having 
a direct connection with the conduct of foreign relations. 

2. Whether the Secretary of State may validly deny the 
renewal of a passport to a person when the Secretary has 
reason to believe, on the basis of past conduct and evidence 
of future intent, that such person would, if his passport were 


renewed, violate limiting and restricting endorsements con- 
tained therein, necessitated by foreign policy considerations. 

3. Whether the Secretary’s action in the instant case 
abridges appellant’s constitutional rights under the First and 
Fifth Amendments to the Constitution or impinges upon the 
freedom of the press. 
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Bnites States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14806 


WiitiaM Worry, JR., APPELLANT 
v. 
Joun Foster DuLies, SECRETARY OF SraTe, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a summary judgment entered in ap- 
pellee’s favor on October 6, 1958 (J.A. 101), dismissing a suit 
for a declaratory judgment and injunctive relief. The com- 
plainant sought a judgment declaring that he had a constitu- 
tional right to a passport, that the Passport Regulations of the 
Secretary of State were invalid and illegal and in violation of 
the statutes and the Constitution of the United States, and 
that complainant, as @ representative of the press, was entitled 
to a passport under the First Amendment to the Constitution 
(J.A. 2-8). 

Appellant, a newspaper correspondent, had applied for, re- 
ceived and used passports issued by the Secretary of State 
since 1951 (J.A. 2). 

At intervals, commencing from about the end of 1953, appel- 
lant endeavored to obtain a visa from the Chinese Communist 
Government permitting him to enter Communist China (J.A. 
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96). According to appellant’s own testimony, however, 
the Chinese were insisting upon a valid American passport, 
‘valid for travel to their country, before they would issue an 
‘American visa” (Deposition of William Worthy, Jr., Civil 
‘Action No. 916-58, dated September 15, 1958, p. 107). And 
from April 1953, and continuing at intervals thereafter, the 
‘appellant made oral and written requests to the Department of 
State for validation of his passport for travel to Communist 
Chine (J.A. 17; Deposition, p. 21). These requests were re- 
fused by the Department (J.A. 17). 
On August 5, 1956, the Secretary of the Information De- 
partment of the Foreign Ministry of the Red Chinese Govern- 
‘ment in Peking advised appellant by wire that his application 
for a visa had been granted and could be collected at any time 
‘from August 20 to August 30 at Shumchon, or at the Moscow 
Embassy (Deposition, p. 39). In the event that he 
chose to go to Shumchon to pick up his visa, he was advised to 
immediately forward his passport number and to contact “In- 
tourist,” Canton, for travel and accommodations (zbid.). Ap- 
'pellant was unable to find the answer to this cable (J.A. 94), 
but testified that to the best of his recollection he could not re- 
call forwarding his passport number to the Chinese govern- 
ment (Deposition, pp. 40, 44-45). 
| On December 6, 1956, appellant obtained a transit visa for 
‘Hong Kong from the British Consulate in Boston, Massachu- 
setts (J.A. 18; Br. 2). On December 16, 1956, he received 
a cable from Communist China authorizing him to visit that 
country and advising him to contact “Canton Chinese Intour- 
ist for travel and accommodations” (J.A. 18). On December 
20, 1956, he obtained a visa for Hong Kong valid for six months 
at the British Consulate, New York City (J.A. 18). 
Appellant departed from the United States on or about De- 
cember 22, 1956, carrying United States passport numbered 
558363, containing the following restrictive endorsement (J.A. 
96-98) : 


This Passport is not valid for travel to the following 
areas under control of authorities with which the United 
States does not have diplomatic relations: Albania, Bul- 





3 


garia and those portions of China, Korea and Viet-Nam 
under Communist control. 
This passport is not valid for travel in Hungary. 


Appellant arrived in Hong Kong on December 24, 1956 
(J.A. 18). A few hours after he arrived he departed for Com- 
munist China. His passport was endorsed by the British con- 
trol point at Lo Wu on leaving Hong Kong. Appellant entered 
Communist China at Shumchon and in doing so exhibited his 
passport (J.A. 18, 90). 

During his 41-day stay in Communist China appellant 
stated that he employed his passport to identify himself 
(Deposition, pp. 60-61). On January 12, 1957, at the Soviet 
Embassy in Peking, he obtained a visa “in transit to America 
by way of Irkutsk” (J A. 18). 

At the Hungarian Embassy in Peking, appellant also ob- 
tained a visa for Hungary (J.A. 18). Appellant could not re- 
member whether he showed the Hungarian officials his pass- 
port prior to receiving the visa, and he could not testify of 
his own knowledge that he could have received a Hungarian 
visa. without possessing a valid United States passport (Depo- 
sition, pp. 65, 68, 69). He was unable to produce the Hun- 
garian visa for the benefit of the Board (J.A. 94; infra, p. 4). 

After leaving Communist China, appellant was interviewed. 
by officials of the American Embassy on February 9, 1957, at 
Moscow, US.S.R., who drew his attention to the fact that his 
passport was not validated for travel to Hungary (J.A. 18). 
Nevertheless, appellant arrived in Hungary on February 7, 
1957 (J.A. 18). Appellant could not testify whether he could 
have entered Hungary without a valid United States passport | 
(Deposition, p. 80). In reply to the question whether he ex- 
hibited his passport on any other occasion after he entered 
Hungary, appellant stated, “T doubt it, except for press inter- 
views” (id., p. 79). While in Hungary, appellant was inter- 
viewed by a United States Embassy official who asked him to 
surrender his passport (id., p. 81). Appellant refused to do so 
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(ibid.). In connection with this interview, appellant was re- 
ported to have stated to the press (Deposition, p. 82): 


To hell with the restrictions. I wanted to come to 
Budapest in line of duty. Aside from the Red China 
thing, I believe they would have let me come. - This 
time I intend to make a stand for it. 


When asked if he made that statement, appellant said: 


I can’t vouch for the accuracy of that quote. * * * I 
won’t deny that those were my sentiments at the time 
(ibid.). 

Appellant departed from Hungary on February 8, 1957, re- 
turning to the United States on February 10, 1957. 

- On February 25, 1957, appellant made application to the 
Passport Office of the State Department for a renewal of United 
States Passport No. 558363, due to expire on March 4, 1957. 
On March 29, 1957, the application for passport renewal was 
denied by the appellee, through his agent, the Director of the 
Passport Office (J.A. 8-9). 

Appellee advised appellant, pursuant to Section 51.137, Title 
22 CF R., of the Passport Regulations, of his right to an infor- 
mal hearing. Appellant appeared and gave testimony at this 
hearing on April 29, 1957 (J.A.17). On September 18, 1957, 
the appellee, acting through his agent, the Acting Director 
of the Passport Office, advised the appellant that the original 
decision was adhered to (J.A. 16-20). 

Pursuant to Section 51.138, Title 22 C.F.R. (21 F.R. 336 in 
Part 51 of the 1956 Supplement) of the Passport Regulations 
the appellant appealed to the Board of Passport Appeals (J.A. 
4). The appellant did not appear before the Board, but by 
voluntary choice was represented by his attorney on Decem- 
‘ber 10, 1957. During the course of the hearing, Counsel for 
the Board requested an affidavit from the appellant in answer 
to the following question (J.A. 94-95): “The Board would 
like to know whether Mr. Worthy would be willing to state 
‘under oath that if his passport is renewed he would not travel 
in violation of the restrictions contained therein, even if ordered 
‘to doso by hisemployer.” In aletter dated December 24, 1957, 
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counsel for appellant advised the Board that appellant could 
not “in good conscience” answer the question (J.A. 95). The 
letter continued (ibid.): 
The inference raised by this question is that Mr. 
Worthy would receive his passport if he agreed to abide 
by what he considers an unconstitutional restriction. In 
Mr. Worthy’s own words to me, “even the most savory 
carrot cannot make a free man trot,” and he is unwilling 
to make any commitments to the State Department 
which would in any way compromise his basic position 
that it does not have the right, constitutionally, to re- 
strict travel by American citizens except under the most 
extreme conditions, none of which are present in this 
case. 


According to appellant, the letter represented his thinking in 
the matter (Deposition, p. 87). 

On March 24, 1958, the Secretary of State notified the ap- 
pellant of the denial of the passport renewal application 
(J.A. 20-24). 

Appellant filed his complaint in this action on April 9, 1958. 
The Secretary of State filed his answer on June 9, 1958. 

On June 23, 1958, plaintiff filed a motion for summary 
judgment (J.A. 28), and on September 13, 1958, appellee filed 
 cross-motion for summary judgment (J.A. 89). On October 
6, 1958, summary judgment for appellee was granted (J.A. 
101). In rendering an oral opinion on October 2, 1958, the 
court observed : 


* * * Within the reasonable and proper exercise of 
foreign relations, the President of the United States 
may properly restrict the travel of certain citizens to 
certain designated geographical areas of the world 
when necessitated by foreign policy considerations. 
Now, a passport renewal may validly be denied to a 
person who, after a hearing, the Secretary of State has 
concluded would engage in activities in foreign coun- 
tries prejudicial to the orderly conduct of foreign re- 
lations, because the Secretary has reason to believe on 
the basis of his past conduct and evidence of his future 
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conduct that he would, if his passport were renewed, 
violate the restricting endorsements contained therein. 
Under the circumstances of this case, the refusal of the 
Secretary of State to issue a passport to the plaintiff 
does not violate his rights under the First Amendment; 
therefore, the plaintiff's motion for summary judgment 
is denied and the defendant’s motion for summary 
judgment is granted (Transcript of Trial Record, pp. 
46-47). | 


| STATUTES, EXECUTIVE ORDERS AND REGULATIONS INVOLVED 


The pertinent provisions of Statutes, Presidential Orders 
and Proclamations, and Regulations of the Department of 
State involved are set forth in the Appendix, infra, pp. 43-40. 


SUMMARY OF ARGUMENT 
Introduction 


In the course of his argument, appellant seeks repeated 
support from recent passport decisions in the Supreme Court 
"and urges upon this Court that it is bound by the decision in 

Kent v. Dulles, 357 U.S. 116. The Supreme Court there de- 
cided that under the existing passport legislation Congress 
' should not be imputed to have authorized the Secretary of 
' State to absolutely deny passports to persons who refuse to 
- disclose to the Secretary their Communist affiliations or activi- 
- ties. In the instant case the appellant has not absolutely been 
' denied a passport nor do the restrictions bar him from inter- 
national travel except as they apply to certain areas where 
travel is deemed detrimental to the orderly conduct of our 
foreign policy. The restrictions apply equally to all United 
States citizens and they are not based on criteria of an indivi- 
- qual’s activities which are deemed detrimental to our internal 
security. 

I 

The salient issue in the instant case is whether the Execu- 
tive has authority to restrict travel of citizens to certain desig- 
nated areas of the world within his foreign relations power. 
The close interrelationship of travel with the conduct of foreign 
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affairs was recognized only recently by the Supreme Court. 
Activities of a citizen of one nation, when in another country, 
can easily cause serious embarrassment to the government of 
his own country. The people or government of the foreign 
country may regard his action to be the action of his govern- 
ment (Perez v. Brownell, 356 U.S. 44). This Court has clearly 
recognized that foreign affairs and decisions upon foreign policy 
are political matters entrusted solely to the political branch of 
the government (Briehl v. Dulles, 101 App. D.C. 384, 248 F. 
2d 561). In justification of his decision to restrict travel to 
China during the period of the presently existing emergency, 
the Secretary of State has advanced a number of reasons, 
among others, that we do not recognize the present Red Chinese 
regime and the fact that the Red Chinese are keeping prisoner 
a number of American citizens whom they have thus far re- 
fused to release. It is amply clear that the decision not to 
recognize a foreign government is a purely political decision 
which courts have traditionally refused to review. If the Sec- 
retary of State could not validly restrain American citizens 
from travelling to such foreign country, his policy determina- 
tion would be effectively nullified. This Court has explicitly 
recognized that the control of the Executive Branch over for- 
eign affairs must necessarily be broader than the mere deter- 
mination to recognize or not to recognize a certain government. 
We are not unmindful of this Court’s minority’s view in Briehl 
v. Dulles, supra, that the issuance of passports as such is not 
a foreign policy matter. We submit, however, that in the in- 
stant case there is no question with respect to the issuance of 
the passport; the Secretary of State has offered to reissue ap- 
pellant’s passport if he give sufficient assurances that he will 
not violate restricted endorsements therein in the future. It 
is a well-recognized principle of constitutional law that where 
international political considerations are germane to the Execu- 
tive’s determination, the executive action is beyond éke judicial 
scrutiny. 

In addition, recent history has shown the effectiveness of 
obtaining the release of American citizens in foreign countries 
by asking American citizens to refrain from travel to such coun- 
tries. A statute, 22 U.S.C. 1732, imposes upon the President 
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the duty to employ any means he deems proper, short of war, 
‘to obtain the release of imprisoned American citizens. Unless 
appellant can be restrained from violating his passport restric- 
tions in the future, the duty imposed upon the President could 
not be effectively carried out. In Durand v. Hollins, 4 Blatch. 
451, it was determined that when the Executive seeks to protect 
our citizens abroad, a person who is adversely affected by such 
“executive action can have no redress in the courts. 
_ The Secretary of State has amply justified his determination 
to restrict travel to Red China. Although appellant offers 
‘some caustic comments as to these reasons, we submit that 
the sum total of the grounds advanced by the Secretary show 
that his action was in no way arbitrary. 


II 


The substantive authority of the Secretary of State to regu- 
late travel to designated world areas is not based solely on 
Congressional acts but is part of the substantive power inher- 
ent in the executive. Congressional acts (22 US.C. 211(a) 
and 8 US.C. 1185) and Presidential orders issued thereunder 
make it manifest that they were not the source of a substantive 
power heretofore not possessed by the Secretary. The history 
"of Congressional action amply shows that Congress approved 
of whatever exercise of his discretion the Secretary had made 
in the past. Under well-known principles of statutory con- 
struction, administrative practice, consistent and generally un- 
challenged, will not be overturned except for very cogent rea- 
sons. That the Secretary possesses inherent powers to im- 
pose area bans, has been also recognized in Kent v. Dulles, 
supra, and by this Court in Briehl v. Dulles, supra. There is 
nothing in the history or the language of the applicable statutes 
- to support appellant’s contention that the Secretary has au- 
thority to issue regulations only of an administrative character. 
Since thesBecretary does possess other substantive powers, his 
action in the instant case is not improper. Possible criminal 
sanctions, after a citizen has violated travel bans, would not 
avert the irreparable harm which is caused by such citizen’s 
initial disregard of area bans. 
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Til 


Contrary to appellant’s contention, the right to travel is not 
protected by the First Amendment but by the Fifth Amend- 
ment. The Fifth Amendment due process clause is no bar to 
reasonable curtailment of certain liberties, here, the right to 
travel. The ban on travel to a world trouble spot is more than 
amply justified by the heavy impact which such travel would 
exert on the conduct of our foreign relations. 

Equally without merit is appellant’s claim that the Secre- 
tary’s action in the instant case infringes upon the freedom of 
the press. Whatever privileges the ordinary citizen can claim 
under the First Amendment are equally open to the appellant. 
The liberty of the press is no greater and no less than the lib- 
erty of every citizen. A determination of the Executive that 
travel to certain foreign countries at a given time would be ad- 
verse to the national interest, which determination is binding 
on ordinary citizens, has equal applicability to appellant. 

In addition, the right of publishing news, without previous 
restraint, has never been held to include the right “of getting 
at what one wants to know, whether to inform the public or to 
satisfy one’s individual curiosity.” Tribune Review Publish- 
ing Co. v. Thomas, 254 F. 2d 883. There is no “right” to 
gather information in places or in a manner which intrudes 
upon, or violates, a greater national interest. The regulations 
regarding travel to designated areas of the world, presently in 
force, apply to all citizens alike and do not discriminate against 
the press generally or appellant specifically. Under these cir- 
cumstances, the First Amendment claim is ill-taken. 


ARGUMENT 
Introduction 


In the course of appellant’s argument, repeated support is 
sought from recent “passport” decisions in the Supreme Court. 
Because of the complexity of the issues involved, “we deem it 
of importance that they be crystallized at the outset and the 
facts of this case contrasted with those involved in the earlier 
holdings. 
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- ‘The instant controversy centers around two basic questions: 
(1) whether the Secretary of State, in times of emergency, may 
validly restrict the travel of citizens to certain designated geo- 
graphical areas of the world when necessitated by foreign pol- 
icy considerations; and (2) whether, in so doing, the Secre- 
tary’s actions violate any of appellant’s constitutional rights 
under the First and Fifth Amendments. All other issues are 
secondary to these, and attempts to isolate subsidiary ques- 
tions and to discuss them out of context should be given little 
consideration. 
' Appellant visited two foreign countries in spite of the fact 
that his passport was not validated for travel to such coun- 
tries. He presently seeks to have his passport renewed. The 
Secretary of State is prepared to re-issue the passport, pro- 
vided appellant gives adequate assurances that he will, in 
future, abide by the restrictions (App. 46).* This appellant 
refuses to do. He feels that the Secretary may not validly 
demand that United States citizens abide by passport restric- 
tions, in effect, refrain from travel to certain designated coun- 
tries. It is of no concern to appellant that such travel would 
prejudice the conduct of foreign affairs by the National Gov- 
ernment. He predicates his claim upon a Supreme Court 
decision which appellant would have us believe established 
the inviolability of a citizen’s unqualified right to international 
travel. We disagree. 
In Kent v. Dulles, 357 U.S. 116, the Supreme Court decided 
that the Secretary of State was not authorized to deny pass- 
ports to applicants who desired to visit certain Western Euro- 
pean countries because of their refusal to file affidavits con- 
cerning their present or past membership in the Communist 
‘Party. The petitioners there brought suits to declare the 
Secretary’s regulations, upon which his action was predicated, 
unauthorized and invalid as infringing upon their First Amend- 
‘ment freedoms and as depriving them of their liberty without 
‘due process of law. In reaching its decision, the Supreme 
‘Court intimated that constitutional doubts were raised by the 


27 his fact was also brought out by appellee in argument in the court 
below. 
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imposition of restrictions on a personal liberty (the liberty to 
leave the country) based upon criteria of subversive activity. 
Under prior administrative practice, the Secretary’s broad 
power to deny passports had not been exercised on the grounds 
of Communist affiliations or activities. Adhering to the Su- 
preme Court’s self-imposed rule of not passing upon constitu- 
tional questions if there can also be found some other ground 
upon which the case may be disposed of, the majority rea- 
soned that Congress should not be imputed to have sanctioned 
the less-established practice of denying passports to persons 
who refuse to admit or deny that they are members of the 
Communist Party, in the absence of express provisions. 
Though the majority adverted to the “right to travel” as part — 
of the “liberty” which is protected by the Fifth Amendment 
due process clause, it was equally explicit that it did not reach 
any questions of constitutionality (Kent, supra, at p. 129), 
but that the decision was based solely on statutory construc- 
tion. To further signify the narrowness of its holding, the 
Court stated that if it were dealing “with political questions 
entrusted to the Chief Executive by the Constitution” (id., at 
p. 129), a different case would be presented. 

The second of the passport cases decided last term, Dayton 
v. Dulles, 357 U.S. 144, arose out of a similar factual situation. 
There, the plaintiff contended that the use of secret informants 
and the reliance on information outside the record deprived 
passport applicants of a fair hearing. The Supreme Court, 
however, found the substantive basis for passport denial un- 
authorized, predicating its decision on Kent, supra, and ordered 
a reversal without passing upon any issues of procedural due 
process. 

If we are correct in our analysis of these cases, we fail to 
perceive how the questions presently before this Court may be 
regarded as having been foreclosed by any previous determi- - 
nations of the Supreme Court.’ 


2In setting forth his position “that this Court is bound by the decision in 
Kent v. Dulles” (Br. 27), appellant quotes from a statement by Deputy Un- 
der Secretary of State Robert Murphy at the Hearings Before the Senate 
Committee on Foreign Relations on Passport Legislation, 85th Cong., 2¢ 
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' In the present case: (1) appellant has not been absolutely 
denied a passport; (2) the restrictions, as they apply to appel- 
lant, do not bar him from traveling to Western Europe, or to 
other parts of the world for that matter, but only to exceptional 
world trouble spots; (3) the restrictions apply equally to all 
United States citizens, not to a limited group, or to appellant 
alone; (4) the restrictions are not based on criteria of an in- 
dividual’s activities deemed detrimental to our internal secu- 
rity, but are prompted by foreign policy considerations. 


I. In exercising his foreign relations power, the executive 

may properly restrict travel of citizens in certain geographi- 
cal areas of the world when necessitated by foreign policy 
considerations 


Appellant urges upon this Court (Br. 16-17) that the de- 
cision of the Secretary of State to close off certain foreign coun- 
‘tries to travel by American citizens involves the relationship 
of the Government to its own nationals and a restriction upon 
their liberty (Br. 17). Appellant’s argument, however, seeks 
to ignore, or unjustifiably to discount the close interrelation- 
‘ship of travel by citizens to and within foreign countries with 
the conduct of foreign affairs. This relationship was given 
clear recognition by the Supreme Court only recently in Perez v. 
Brownell, 356 U.S. 44. In passing on the question whether 
congressional withdrawal of citizenship was reasonably related 
to the regulation of foreign affairs, the Court also said: 


* * * The Government must be able not only to deal 
affirmatively with foreign nations, as it does through 
the maintenance of diplomatic relations with them and 
the protection of American citizens sojourning within 
their territories. 


* * * * * 


' §ess., p. 21 (1958), in support of his view that the State Department con- 

curs with him. Appellant, however, fails to indicate that the last sentence 
attributed to Mr. Murphy reads in toto: 

“The Supreme Court specifically said that the Secretary has no authority, 

in the absence of statute, to deny passports to persons who are members of 

the Communist Party or affiliated with that party.” [Italicized portion 

omitted by appellant.] 
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* * * Experience amply attests that, in this day of ex- 
tensive international travel, rapid communication and 
widespread use of propaganda, the activities of the citi- 
zens of one nation when in another country can easily 
cause serious embarrassments to the government of their 
own country as well as to their fellow citizens. * * * 
The people or government of the foreign country may 
regard his action to be the action of his government, or 
at least as a reflection if not an expression of its policy 
(Id., at 57-59). 


A. The decision to restrain travel of citizens to and within a hostile 
foreign country is a political determination 
In Briehl v. Dulles, 101 App. D.C. 285, 248 F. 2d 561, re- 
versed on other grounds sub nom. Kent v. Dulles, 357 U.S. 116, 
this Court discussed extensively the power of the National 
Government in foreign affairs, stating: 


Whatever may be the dispute—and it has been ex- 
tended and intense—as to the division of this power as 
between the President and the Congress, it seems settled 
beyond dispute that those two branches between them 
possess the totality of the power. In a long line of cases, 
beginning perhaps with Foster v. Neilson and extending 
down to United States v. Curtiss-Wright Corp., United 
States v. Belmont, Chicago & Southern Air Lines v. 
Waterman Corp., and Ludecke v. Watkins, the Supreme 
Court has laid down the rule that foreign affairs and de- 
cisions upon foreign policy are political matters en- 
trusted by the Constitution to the political departments 
of the Government, and that the judiciary has no part in 
them. * * * (101 App. D.C. at 244-245, 248 F. 2d at 
566-567; footnotes omitted; emphasis added.) ° 


In Shachtman v. Dulles, 96 App. D.C. 287, 225 F. 2d 938, 
this Court decided that a passport had been denied to the 
appellant there on a ground that.was legally insufficient and 
concluded that the denial of the application, judged solely on 
the basis of plaintiff’s allegations, constituted a deprivation of 


2 See also Corwin, The President; Office and Powers 1787-1957 (4th rev. 
ed. 1957), pp. 188-190. 
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liberty in denial of substantive due process. The case was 
remanded with the effect of imposing the burden upon the 
Secretary to answer the complaint. In passing, however, this 
Court was careful to point out that 
*** [rJestraint upon travel abroad might be reasonable 
during an emergency though in normal times it would 
be arbitrary. World conditions, and those in particular 
areas, as to which the Executive has special information 
and on the basis of which he is especially qualified to 
make decisions, bear upon the question. For reasons 
thus suggested the issuance of passports throughout our 
history has been left to the judgment of the Secretary 
of State under Presidential regulation, and is subject 
only to constitutional safeguards. And even these must 
be defined with cautious regard for the responsibility of 
the Executive in the conduct of foreign affairs. (96 
App. D.C. at 290-291, 995 F. 2d at 941-942; emphasis 
added.) 

It thus becomes incumbent to inquire whether the Secre- 
tary’s act of invalidating passports for travel to Communist 
China is a “political” matter within the exclusive purview 
of the political branches of the Government, and not subject 
to judicial scrutiny, and whether the Secretary’s action is 
“reasonable” under the presently existing emergency. 

‘Elsewhere in our brief we discuss more fully the various rea- 
sons which are advanced by the Secretary of State for refusing 
to validate passports for travel to China (infra, pp. 21-22). 
For present purposes, it. will suffice to select two of these to 
demonstrate the nature of the question upon which this Court 
is asked to pass, v2, nonrecognition of the Chinese Communist 
regime, and the imprisonment of United States citizens by the 
Red Chinese. 

A decision regarding recognition or nonrecognition of a for- 
eign government is so clearly of a political character and be- 
yond the pale of judicial scrutiny that it need not be demon- 
strated by a lengthy recital of authorities. United States'v- 
Belmont, 301 US. 324; United States v. Pink, 315 U.S. 203. 
It is equally well establi hed that such Executive determina- 
tion must be given effect by the courts. As this Court said 
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on this very point in Latvian State Cargo & Passenger SS. 
Line v. McGrath, 88 App. D.C. 226, 929, 188 F. 2d 1000, 1003: 


Any other treatment of deliberate policy and act of 
non-recognition would reduce the effective control 
over foreign affairs by the executive branch to a mere 
effectiveness of acts of recognition. The control of the 
executive branch over foreign affairs must necessarily 
be broader than that. [Emphasis added.] 


This is axiomatic, and requires no proof. If the Executive, in 
the conduct of foreign affairs, were to be denied the power of 
restraining American citizens from traveling to countries which 
our Government does not recognize, his policy determination 
would be rendered nugatory and would constitute empty ver- 
biage.* 

We are not unmindful of this Court’s minority’s view in 
Briehl v. Dulles, supra, respecting the Government’s argument 
that the issuance of passports as such involved foreign policy” 
matters (Judge Bazelon’s dissenting opinion, 101 App. D.C. at 
257, 248 F. 2d at 579). We do not believe, however, that our 
contention is at odds with anything there said in Briehl. It was 
the absolute denial of a passport there, on grounds of internal 
security which were deemed insufficient, and which prompted 
the statement: “The question is whether the Executive has 
power, by withholding a passport, to confine a citizen within 
the United States.” (101 App. D.C. at 267, 248 F. 2d at 589). 
The question here is not one of confinement of a citizen to 
the United States, but of keeping a citizen from interfering 
with our foreign policy, and which bears directly upon our 
relations with the government of a foreign and hostile country. 
Judge Bazelon specifically gave recognition to the President's 
“broad powers in the field of foreign relations” and discussed 
the cases which “relate in some direct fashion to the Execu- 
tive’s traditional power to do things which depend upon nego- 


‘The lawful exercise of a power carries with it the authority to do 
whatever is reasonable and appropriate to properly effectuate that power. 
McCulloch v. Maryland, 4 Wheat. 316. 
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tiations * * * or which bear directly upon our relations with 
foreign government” (ibid. ; emphasis added). 

Though specifically dealing with the Executive’s “power to 

negotiate with foreign governments,” the Supreme Court in 
United States v. Curtiss-Wright Corp., 299 US. 304, traced 
the history of the powers of the Federal Government over for- 
eign or external affairs and unequivocally set forth how they 
differed in nature and origin from those over domestic or in- 
ternal affairs (id., at 315). The principle which clearly evolves 
from the case is that where the Executive’s decision is of an 
international political nature, judicial review of such decision 
is foreclosed. The application of. this principle is clearly 
demonstrated in the judicial review of Civil Aeronauties 
Board certification proceedings. Where the route in question 
is' domestic, the courts may properly inquire whether the 
Board’s decision is supported by substantial evidence, or 
whether the Board has abused its direction. See, e.g., Delta 
Airlines v. Summerfield, 347 U.S. 74. But where the route in- 
volved reaches to foreign terminals, international political con- 
siderations are germane and the executive action is beyond 
judicial scrutiny. Chicago & So. Air Lines v. Waterman SS. 
Corp., 333 US. 103. The rationale for this is clear: The merits 
of the underlying executive decision involve imponderables 
which will not be considered by the judiciary. We think that 
an appraisal of the Executive’s determination not to recognize 
the present Red Chinese regime, and, in order to effectuate 
such policy, to restrain American citizens from traveling to 
China, imports political acumen upon which courts will not 
pass. 
‘Turning to the second reason advanced, recent history has 
shown the effectiveness of obtaining the release of American 
citizens imprisoned in foreign countries by asking American 
citizens to refrain from travel to such countries. For example, 
on December 21, 1949, travel to Hungary was restricted. This 
was a foreign policy measure directed against Hungary to in- 
duce the release of Robert Vogeler, an American citizen. The 
restrictions were lifted after the release of Vogeler. (22 Dept. 
of State Bulletin 399) 
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. 


Travel to Hungary was again restricted on December 28, 
1951, as a measure to induce the release of American flyers who 
had been forced down and imprisoned in that country. (26 
Dept. of State Bulletin 7) 

On June 2, 1951, passports were not validated for travel to 
Czechoslovakia. This measure was directed against Czechoslo- 
vakia to effect the release of an American journalist, William 
Oatis. After the release of Oatis, passports were again vali- 
dated for travel to that country. (24 Dept. of State Bulletin 
. 932) 

In addition, an existing statute, 22 U.S.C. 1732, places the 
duty upon the President to demand from foreign governments 
the release of any American citizen wrongfully imprisoned, and 
upon the unreasonable delay or refusal of a foreign government 
to effectuate the release, the President is empowered to use 
such means, not amounting to acts of war, as he may think 
necessary and proper to bring about the release of the citizen. 
Thus, aside from the nonrecognition issue, supra, restriction on 
travel was deemed a reasonable means of attempting to gain 
the release of Americans presently imprisoned in Communist 
Chine. It must be evident that in the light of the Vogeler 
and Oatis incidents the means employed are directly con- 
nected with the carrying out of the duties thus imposed upon 
the President. Concededly, the exact extent to which the re- 
lease of our citizens is attributable to the imposition of travel 
restrictions alone is conjectural; we venture the statement, 
though, that no court is prepared to sit in judgment on the 
effectiveness of the steps which the Executive has undertaken 
in this direction; such question involves political speculation 
and the weighing of imponderables which should properly be 
left to the Executive. 

We think that each of the reasons singled out for discussion, 
by themselves, demonstrates the “political” nature of the con- 
troversy. Appellant’s grievance, viewed against this back- 
ground of international implications, is one which courts have 
traditionally refrained from passing upon. 

Appellant gives no consideration to the fact that some of his 
fellow citizens are still confined to Chinese prisons, and that 
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the Executive’s action is calculated at alleviating their present 
fate. To him his interest in personal travel beclouds all this, 
and he complains of the incidental effect which such action 
has upon his otherwise unlimited freedom of movement. 


In international situations of the present, the reason- 
able requirements of national security and interest and 
the delicate characteristics of foreign relations outweigh 
the needs or desires of an individual to travel, when the 
Secretary finds the facts to be such ***  (Briehl v. 
Dulles, supra, 101 App. D.C. at 251, 248 F. 2d at 573; 
emphasis added.) 


Past history is not devoid of instances where executive action 
calculated to save the life of our citizens abroad was accorded 
greater weight by the courts than the claim of harm by a citizen 
‘who was incidentally affected thereby. In Durand v. Hollins, 
4 Blatch. 451, Fed. Cas. 4,186 (2d Cir. 1860), a citizen brought 
an action of trespass against an officer of the Navy for destroy- 
ing his property during a bombardment at Nicaragua. The 
President had ordered the action because the Nicaraguans had 
perpetrated acts of violence against citizens of the United 
States and their property. In sustaining the defendant's de- 
murrer, the court held: 


* * * (T]he President is made the only legitimate 
organ of the general government, to open and carry on 
* * * negotiations with foreign nations, in matters con- 
cerning the interests of the country or of its citizens. 
It is for him, also, that citizens abroad must look for 
protection of person and property, and for faithful exe- 
cution of the laws existing and intended for thew pro- 
tection. * * * 

Now, as it respects the interposition of the executive 
abroad, for the protection of the lives or property of the 
citizen abroad, the duty must of necessity, rest in the 
discretion of the president. Acts of lawless violence or 
of threatened violence to the citizen or his property, 
cannot be anticipated and provided for; and the pro- 
tection, to be effectual or of any avail, may, not infre- 
quently, require the most prompt and decided action. 
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Under our system of government the citizen abroad 1s as 
much. entitled to protection as the citizen at home. The 
great object and duty of government is the protection of 
the lives, liberty, and property of the people composing 
it, whether abroad or at home; and any government 
failing in the accomplishment of the object, or the per- 
formance of the duty, is not worth preserving. * * * 

The question whether it was a duty of the president 
to interpose for the protection of the citizens at * * * 
[Nicaragua] against an irresponsive and marauding 
community * * * was a public political question, in 
which the government, as well as the citizen’s whose 
interests were involved, was concerned, and which be- 
longed to the executive to determine; and his decision 
is final and conclusive * * *. (Emphasis supplied; 2d., 
4 Blatch. at 452-453.) 


It therefore follows that when the Executive acts in the 
interest of our national well-being, and an individual citizen 
is thereby only incidentally affected, he has no redress in the 
courts. 


B. The Secretary’s action in restraining travel to Communist China is 
reasonable under the presently existing emergency 

The Department of State is the chief administrative agency 
of the Government in the field of foreign relations. The 
world-wide consular and diplomatic branches of the United 
States furnish the Executive and the Secretary with much of 
the information which is perforce considered in formulating 
our foreign policy. The conditions which the President and 
the Secretary of State must evaluate and consider when for- 
mulating and implementing American foreign policy are 
never static. International affairs are in a constant state of 
flux, and any significant change must be carefully taken into 
account in light of the existing situation. It is primarily the 
responsibility of the Secretary, delegated to him by the Presi- 
dent, to determine the course of American foreign policy 
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which is responsive to the situation.® In this manner, the best 
interests of the United States are promoted and safeguarded. 

The Secretary has historically regulated travel to certain des- 
ignated areas consonant with the foreign relations power.® The 
regulations are placed in effect when available information 
clearly indicates that the travel by American citizens to certain 
affected areas may be prejudicial to their own safety and also 
inimical to the interests of the United States. This takes the 
form of 2 validation stamp in each passport designating which 
countries may not be visited. Of course, the regulations re- 
stricting travel to these areas are never of a permanent na- 
ture. Decisions as to which countries or areas should be de- 
leted or included are continually reviewed in the light of 
current developments (J.A. 83). Very often these decisions, 
with reasons and findings, are included in foreign policy pro- 
nouncements by the Secretary and are published in Depart- 
ment of State publications, e.g., Department of State Bulle- 
tins, and in Department of State Press Releases. 

The period following World War II witnessed decided 
changes regarding international alignments and policies. Re- 
lations between the United States and Communist countries 
deteriorated perceptibly. The “Cold War” became a reality. 
Communist power was exerted on a world-wide front to create 
dissensions in, exploit differences between, and overthrow non- 
Communist governments. (For a judicial view of these devel- 
opments of recent history, see Justice Jackson’s concurring 
opinion in American Communications Assn. v. Douds, 339 U.S. 
382, 425.) Communist expansion engulfed the mainland of 


‘5 Contrary to appellant’s contention (Br. 16, Fn. 1) that the President 
has never delegated to the Secretary any of the powers that he may possess 
as President to control travel, no unlawful delegation is involved here. The 
President may speak and act through his Department heads, even where 
the authority exercised has been committed by Congress specifically to the 
President. Cf. United States er rel. Knauff v. Shaughnessy, 338 U.S. 537, 
543; Walsey v. Chapman, 101 U.S. 755; Williams v. United States, 1 How. 
290. 

*For an extensive discussion of the history of area restrictions, see 
Yhe Right to Travel, Hearing Before the Subcommittee on Constitutional 
Rights of the Committee on the Judiciary, United States Senate, 85th 
Cong., 1st Sess. (1957), pp. 190-194. See also 3 Hackworth, Digest of 
International Law (1942), pp. 524-536. 
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China in 1949. In November of 1950 Chinese Communist 
troops under the guise of “volunteers” entered the Korean con- 
flict and until the armistice agreement in July, 1953 were in 
direct armed opposition to the United Nations forces. In spite 
of a truce which is presently in force in Korea, the Communist 
Chinese Government maintains a fixed, openly hostile policy 
toward the United States. To those who believe that the Gov- 
ernment’s current emergency measures are an outgrowth of 
mere hysteria, we would recommend a brief perusal of any 
news-publication within the last few months with reference to 
the status of the off-shore islands. We believe these facts to be 
of sufficient notoriety as not to warrant extended discussion 
here. Other results of the Red Chinese attitude towards the 
United States have been the wrongful detention of our 
citizens in China (J.A. 42-60), and the confiscation of Ameri- 
can property. 

Accordingly, the Secretary found it necessary to restrict the 
travel of American citizens to Communist China for the follow- 
ing reasons, among others (J.A. 33-36, 85-86) : 

1. The United States and the United Nations are in a state 
of unresolved conflict with Communist China in Korea. 

(a) In 1950, the Chinese attacked the United States and the 
_ United Armed Forces in Korea, as a result of which there were 
142,000 American casualties. 

(b) Communist China signed an armistice agreement in 
1953. There has been no final settlement, and all parties are 
still governed by the armistice agreement. 

>. All trade with Communist China is prohibited under 
United States laws and regulations. 

3 Communist China has threatened repeatedly to take 
Taiwan (Formosa) from the Republic of China, with whom 
the United States has a treaty of mutual defense. (On January 
29, 1955, Congress authorized the President to use armed forces 
to protect Formosa.) 

4. The United States does not recognize the Communist 
Chinese regime—does not maintain diplomatic relations with 
it—and cannot extend diplomatic and consular protection to 
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its citizens to prevent Communist China from taking and 
holding them as political hostages.’ 

5. The Chinese Communist regime came to power and has 
consolidated its hold on the Chinese mainland by a series of 
lawless acts. These acts include the confiscation of United 
States property without compensation and the imprisonment 
of United States citizens. 

(a) Communist China has brainwashed and cruelly mal- 
treated United States citizens, and has subjected them to vari- 
ous forms of torture. 

6. The United States has opposed Communist China’s mem- 
bership in the United Nations. 

7. This Government refuses to engage in cultural exchange 
with Communist China. 

8. The United States cannot yield or appear to yield in any 
form under pressure of the Chinese Communist Government. 
To do so would have a deleterious effect on the friends and 
allies of the United States, as their confidence in our deter- 
mination to resist the aggressive designs of Communism would 
be weakened. 

9. There is danger to American citizens travelling in Com- 
munist China. 

‘Little improvement has also been seen of late respecting the 
relations between the United States and Hungary. That gov- 
ernment has seized and imprisoned American citizens on false 
charges and pretexts and has bartered their freedom in an 
attempt to obtain political concessions (J.A. 60). 

Accordingly, the Secretary found it necessary to restrict the 
travel of American citizens to Hungary for the following rea- 
sons, among others (J.A. 78-81): 

1. The Hungarian Government has engaged in a systematic 
persecution of Hungarian employees of the United States 


Legation. 


7 Appellant argues that if it were true that extension of protection to a 
citizen traveling abroad involve the government in foreign relations, a cit- 
izen should be able to waive this “paternalistic” protection (Br. 33, 34). 
The right of protection of its citizens belongs to the sovereign, not the 
citizen individually; he possesses no rights which he could waive. Bor- 
chard, Diplomatic Protection of Citizens Abroad (1915), pp. 797-798. 
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2. The life of American citizens cannot be fully protected in 
Hungary. 

3. Atrocities committed by the Hungarian Government dur- 
ing, and subsequent to, the revolt of October and November 
1956. 

Appellant offers some caustic observations (Br. 35-36) as to 
the reasons advanced by the Secretary. The fallacy underlying 
his commentary is that it is not any single ground, but the sum 
total of all these grounds, interlinked with each other, which 
prompted the Secretary to adopt the policy of which appellant 
here complains. While we do not suggest that any one of these 
grounds would not suffice to support the Secretary’s decision, 
we submit that their totality is not subject to challenge on the 
grounds of speciousness or that the Secretary’s action is in any 
way arbitrary. See also Freedom to Travel, Report of the Spe- 
cial Committee to Study Passport Procedures of the Associa- 
tion of the Bar of the City of New York (1958), pp. 56-57. 
Carrington, Political Questions: The Judicial Check on the 
Executive, 42 Va. L. Rev. 175, 190 (1956). 


Il. Statutory authority of the Secretary of State to restrict 
travel to designated geographical areas of the world 


A. Congressional action supplements the Secretary’s inherent power to 
impose area restrictions 


Appellant’s principal argument (Br. 12-31) is that the Secre- 
tary of State lacks statutory authority to deny him a passport, 
and he contends that the “authority to issue and deny pass- 
ports” must be found “within the limits of the power given to 
him [the Secretary] by Congress” (Br. 15). This argument 
presupposes that the Secretary has absolutely refused to renew 
appellant’s passport. As we have indicated earlier (supra, p. 
10), the Secretary is merely asserting his authority to restrict 
travel to designated areas necessitated by foreign policy con- 
siderations, and to that end to require a citizen who intends to 
violate them to give assurances to abide by such area restric- 
tions before reissuing a passport. 

(1) Congress re-enacted the passport law of 1856 (11 Stat. 
60) in 1926 which in effect grants to the Secretary of State the 
power to issue passports under such rules as the President shall 
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designate and prescribe (44 Stat. 887, 22 U.S.C. 211(a)). Under 
this authority, President F. D. Roosevelt issued Executive 
Order No. 7856 on March 31, 1938, which authorized the Secre- 
tary of State, in his discretion, to restrict a passport for use only 
in certain countries.* Furthermore, the Secretary of State was 
given authority to issue passport regulations.® As promul- 
gated, Executive Order No. 7856 is a part of the 1926 statute.?° 

By virtue of this authority, the Secretary promulgated his 
Departmental Regulations * which set forth limitations on is- 
suance of passports to certain categories of persons ** and also 
the administrative procedure to be followed in instances where 
an applicant was denied a passport.* 

(2) In order to regulate the travel of citizens in time of war 
or during the existence of a national emergency, Congress 
enacted Section 215 of the Immigration and Nationality Act of 
1952 (66 Stat. 190, 8 U.S.C. 1185). This statute is a virtual re- 
enactment of the Act of May 22, 1918 (40 Stat. 559), as 
amended, which made it unlawful, while a Presidential Procla- 
mation was in force, for a citizen to leave or enter the United 
States “unless he bears a valid passport.” The 1918 Act was 


*3 F.R. 799, 22 C.F.R. 51.75 (1938) ; See App. 45, infra. 

°3 F.R. 799, 22 C_F.R.51.77 (1938). 

* An executive order, promulgated by the President pursuant to authority 
delegated to him by Congress, has the effect of a statute and is a part of 
the law of the land. Thus executive orders and proclamations of the Presi- 
dent prescribing rules and regulations necessary to carry into effect a 
federal statute as authorized thereby, have the same effect as if they had 
been incorporated in the act itself. Arnistrong v. United States, 80 U.S. 154: 
Givens v. Zerbst, 255 U.S. 11; Bradley v. American Radiator and Standard 
Sanitary Corp., 6 F.R.D. 37, 159 F. 2d 39 (C.A. 2); Montague v. United 
States, 79 Ct. Cl. 624. Cf. United States ex rel. Knauff v. Shaughnessy, 
338 U.S. 537, 546. 
| ™ Regulation No. 108.162, effective August 28, 1952, 17 F.R. 8013, as 
amended by Departmental Regulation No. 108.276, January 10, 1956, 21 FR. 
336, 22 C.F.R. 51.136. In promulgating these regulations, the Secretary 
expressly invoked the delegation of the rule-making power from Congress 
to the President and the Presidential redelegation of that power to himself 
{See Appellant’s Appendix, pp. 56-57). 

622 C.F.R. § 51.136. 

922 C.F.R. §$§ 51.137-.143. 
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amended in 1941 so that it could be invoked by the President 
in the then existing emergency (55 Stat. 252).** 

At the time of the enactment of Section 215 of the 1952 Act, 
there was in effect a national emergency ”; therefore, the pro- 
visions which under the terms of the statute are to be oper- 
ative only in times of emergency became effective immedi- 
ately, with the result that no citizen may leave or re-enter the 
country without having in his possession a valid passport (8 
US.C. 1185(b)). 

(3) Pursuant to the authority contained in Section 215 (8 
US.C. 1185), viz, that the President may “require that restric- 
tions and prohibitions in addition to those provided otherwise 
* * * be imposed” upon persons traveling to and from the 
United States, by making a proclamation to that effect, Presi- 
dent Truman issued Presidential Proclamation No. 3004,** re- 
lating to the “Control of Persons Leaving or Entering the 
United States * * *.” By its terms, the proclamation in- 
corporated the regulations previously promulgated by the 
Secretary (see also Footnote 14, -eepea), and published in 22 
C.F.R. §§ 53.1-53.9.7 This authorization confirms the Secre- 


tary’s authority to restrict a passport for use to certain coun- 
tries which authority was allowed him under Executive Order 
No. 7856, issued in 1938. 

Appellant, however, contends (Br. 22) that the Secretary’s 
authority to promulgate the August 28, 1952, passport regu- 


4 Presidential invocation of this statutory authority followed on Novem- 
per 14, 1941 (Proc. No. 2523, 55 Stat. 1696). Pursuant to the authorization 
contained therein, the Secretary of State issued regulations (6 F.R. 6069, 22 
C.F.R. 58.1-.11) relating to the departure and entry of persons. The sub- 
stance of these regulations continues in effect today by virtue of having 
been incorporated by reference into Presidential Proclamation No. 3004, 
dated January 17, 1953, G7 Stat. C31. They are now published in 22 C.F.R., 
§§ 53.1-53.9. 

* president Truman issued Presidential Proclamation No. 2914 on Decem- 
ber 16, 1950, 64 Stat. A 454. This proclamation is still in effect (see App. 
43-44). 

* January 17, 19538, 67 Stat. C 31. 

% § 53.8 of these regulations sets forth as follows: ““Discretional exercise 
of authority in passport matters. Nothing in this part shall be construed 
to prevent the Secretary of State from exercising the discretion resting in 
him to refuse to issue a passport, to restrict its use to certain countries, to 
withdraw or cancel a passport already issued, or to withdraw a passport 
for the purpose of restricting its validity or use in certain countries. [Em- 
phasis supplied.] 
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lations (22 C.F.R. §§ 51.136-.143) cannot be derived from Sec- 
tion 215 of the Immigration and Nationality Act of 1952, since 
the Act did not become operative until December 24, 1952. 
‘This argument overlooks the salient fact that the Secretary, in 
‘the exercise of his substantive discretionary power, has histor- 
ically restricted the validity of passports for travel to desig- 
‘nated areas of the world when necessitated by foreign policy 
‘considerations (infra, pp. 30-31). Section 215 of the Immigra- 
tion and Nationality Act merely reaffirmed this long exercised 
| discretionary power and was not a source of any new power 
' heretofore not possessed by the Secretary. 
It is thus manifest that Executive Order No. 7856 confers 
upon the Secretary authority received by the President under 
the Passport Act of 1926, and that Proclamation No. 3004 con- 
fers upon the Secretary authority which the President holds by 
‘virtue of the Immigration and Nationality Act of 1952. 
Whether viewed separately or together, these acts confer upon 
' the Secretary the power to restrict travel to certain designated 
‘areas of the world within the exercise of foreign relations.”* 


* Appellant also urges that Congress may not delegate authority on “im- 
' portant subjects” to co-ordinate branches of the government (Br. 20) with- 
out first establishing an “intelligible standard” to which administrative ac- 
' tion must conform (Br. 21). The claim is predicated on the assumption 
| that the Executive may not act in the foreign policy field unless he first be 
| given definite standards. The Supreme Court has long ago held that it was 
| unwise to require “Congress in this field of governmental power [exclusive 
‘ in the Executive] to lay down narrowly defined standards by which the 
President is to be governed.” United States v. Curtiss-Wright Corporation, 
| 229 U.S. 304, 321. In United States ex rel. Knauff v. Shaughnessy, 338 U.S. 
| 537, 543, the Court held that the power to exclude aliens stems not alone 
from legislative power but is inherent in the executive power to control 
the foreign affairs of the nation: 
“Congress may in broad terms authorize the executive to exercise the 
: power, ¢€.g., aS was done here, for the best interests of the country during 
i a time of national emergency. Executive officers may be entrusted with 
' the duty of specifying the procedures for carrying out the congressional 
intent. What was said in Lichter v. United States, 334 U.S. 742, 785, is 
| equally appropriate here: * * * ‘It is not necessary that Congress supply 
administrative officials with a specific formula for their guidance in a field 
| where fleridility and the adaptation of the congressional policy to injinitely 
| variable conditions constitute the essence of the program * * *’” [Em- 
phasis added.] 
We think this language disposes with equal force of appellant’s instant 
contention. 
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(4) The significance of the 1926 statute (which grants to 
the Secretary the power to issue passports under such rules as 
the President. shall designate) and the 1952 statute (which 
makes it illegal to leave the country without a passport) is that 
Congress made no attempt to alter or limit in any way the dis- 
cretionary authority of the Secretary, including his authority to 
impose area restrictions. This authority he had asserted in 
his regulations and exercised for many years prior to their en- 
actment. Congress, in effect, approved whatever exercise of 
his discretion the Secretary had made.” Thus, the majority of 
the Supreme Court in Kent v. Dulles, supra, declared: 


Under the 1926 Act and its predecessor a large body of 
precedents grew up which repeat over and again that the - 
issuance of passports is “a discretionary act” on the 
part of the Secretary of State. The scholars, the courts, 
the Chief Executive, and the Attorneys General, all so 

said. (Footnote references omitted; 357 U.S. at 124- 
125.) 


Justice Clark, writing for the four dissenting members of 


the Court, stated: 


Congress, by virtue of § 215 of the 1952 Act, has ap- 
proved whatever use of his discretion the Secretary had 
made prior to the June 1952 date of that legislation. 
[Footnote reference omitted.] That conclusion neces- 
sarily follows from the fact that § 215 continued to make 
legal exit or entry turn on possession of a passport, 
without in any way limiting the discretionary passport 
power theretofore exercised by the Secretary. (J d., at 
138; emphasis added.) 

The split in the Supreme Court was not as to whether the 
Secretary had discretion to grant or deny passports, but rather 
whether the practice of denying passports for security reasons 
had “jelled” sufficiently that “St could fairly be argued” that 


‘The Secretary’s view of his authority was well known. In these cir- 
camstances, the repeated re-enactment of a statute “which had previously 
received long continued executive construction, is an adoption of such con- 
struction.” See United States v. Cerecedo Hermanos y Compania, 209 U.S. 
387, 339; Alien v. Grand Central Aircraft Co., 9A7 U.S. 535, 544-545. 
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out first establishing an “intelligible standard” to which administrative ac- 
i tion must conform (Br. 21). The claim is predicated on the assumption 
' that the Executive may not act in the foreign policy field unless he first be 
_ given definite standards. The Supreme Court has long ago held that it was 
unwise to require “Congress in this field of governmental power [exclusive 
‘in the Executive] to lay down narrowly defined standards by which the 
President is to be governed.” United States v. Curtiss-Wright Corporation, 
| 229 U.S. 304, 321. In United States ex rel. Knauff v. Shaughnessy, 338 U.S. 
: 587, 543, the Court held that the power to exclude aliens stems not alone 
from legislative power but is inherent in the executive power to control 
the foreign affairs of the nation : 

“Congress may in broad terms authorize the executive to exercise the 
| power, ¢.g., as was done here, for the best interests of the country during 
| a time of national emergency. Executive officers may be entrusted with 
' the duty of specifying the procedures for carrying out the congressional 
| intent. What was said in Lichter v. United States, 334 U.S. 742, 785, is 
| equally appropriate here: * * * ‘It is not necessary that Congress supply 

administrative officials with a specific formula for their guidance in @ field 
| where flexibility and the adaptation of the congressional policy to infinitely 
| variable conditions constitute the essence of the program * * *’” [Em- 
phasis added.] 

We think this language disposes with equal force of appellant’s instant 

contention. 
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(4) The significance of the 1926 statute (which grants to 
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Congress made no attempt to alter or limit in any way the dis- 
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his regulations and exercised for many years prior to their en- 
actment. Congress, in effect, approved whatever exercise of 
his discretion the Secretary had made.” Thus, the majority of 
the Supreme Court in Kent v. Dulles, supra, declared: 


Under the 1926 Act and its predecessor a large body of 
precedents grew up which repeat over and again that the - 
issuance of passports is “a discretionary act” on the 
part of the Secretary of State. The scholars, the courts, 
the Chief Executive, and the Attorneys General, all so 

said. (Footnote references omitted; 357 U.S. at 124- 
125.) 


Justice Clark, writing for the four dissenting members of 
the Court, stated: 


Congress, by virtue of § 215 of the 1952 Act, has ap- 
proved whatever use of his discretion the Secretary had 
made prior to the June 1952 date of that legislation. 
[Footnote reference omitted.] That conclusion neces- 
sarily follows from the fact that § 215 continued to make 
legal exit or entry turn on possession of a passport, 
without in any way limiting the discretionary passport 
power theretofore exercised by the Secretary. (Jd., at 
138; emphasis added.) 


The split in the Supreme Court was not as to whether the 
Secretary had discretion to grant or deny passports, but rather 
whether the practice of denying passports for security reasons 
had “jelled” sufficiently that “s+ could fairly be argued” that 


* The Secretary’s view of his authority was well known. In these cir- 
“which had previously 


struction.” See United 
387, 339; Allen v. Grand Central Aircraft Co., 








28 


such grounds for refusal “were adopted by Congress in light 
of prior administrative practice” (cf. 357 US. at 128 with 
357 U.S. at 138-141). However, the court did not have be- 
fore it the validity of area restrictions, based on foreign policy 
considerations, equally applicable to all citizens, and the ma- 
jority specifically declared that were they dealing “with politi- 
cal questions entrusted to the Chief Executive by the Consti- 
tution * * * [they] would have a different case” (357 US. 
at 129). 

_ The existence of the Secretary’s authority to impose area 
restrictions was also given full recognition by Judge Bazelon 
in his dissent in Briehl v. Dulles, supra, 101 App. D.C. at 259, 
948 F. 2d at 581, when he observed: 


This authorization, [referring to Proclamation No. 
3004] like the authorization of Executive Order No. 
7856 to issue ‘additional’ passport regulations, must 
be read in its context. Thus read, it grants the Sec- 
retary discretion of the type already exercised in his 
existing travel control regulations, namely, to deter- 
mine which parts of the world can be visited by Ameri- 


cans only if they have passports, * * *.” [Emphasis 
supplied. ]*”° 


There is nothing in the history or the language of the appli- 
cable statutes to support appellant’s contention that these 
statutes “must be construed as authorizing the Secretary to 
jssue regulations only of an administrative character” (Br. 
22). Indeed, as we have shown, these statutes, as implemented 
‘by subsequent Executive orders, specifically confirm the Sec- 
‘retary’s substantive power to impose area restrictions in addi- 


* Appellant admits that “[a]rea bans first appeared during the war of 
1812 and were imposed, in one form or another, in every subsequent war in 
which the United States has been involved” (Br. 27), and that during all 
this time “the power of the Secretary to impose such restrictions has not 
‘been the subject of judicial determination” (Br. 29). As Mr. Justice Car- 
dozo said in Norwegian Nitrogen Prod. Co. v. United States, 288 U.S. 294, 
315: “Administrative practice, consistent and generally unchallenged will 
‘not be overturned except for very cogent reasons * * * [citing authori- 
ties].” 
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tion to setting forth rules governing the issuance of passports, 
the latter being purely administrative.” 


B. Historical exercise of authority by the Secretary of State 


In view of the dangers of travel to or from, as well as of 
residence within, the territory of countries engaged in armed 
conflict, either foreign or domestic, or where a hostile or dan- 
gerous situation exists, the Secretary has in the past restricted 
the travel of American citizens to such areas in the exercise of 
his foreign relations powers. These determinations long pre- 
ceded the promulgation of Executive Order No. 7856 and Proc- 
lamation No. 3004, and were based on the inherent power of 
the Executive in the conduct of foreign relations and national 
policy. Occasionally, this power was supplemented by statute. 
The above Executive Order and Proclamation merely re- 
afarmed that authority in explicit terms. 

The Act of February 4, 1815 (3 Stat. 195 Sec. 10), prohibited 
the travel of citizens to the territory or provinces belonging to 
the enemy unless a passport was first issued. This Act took 
cognizance of the fact that the Secretary issued passports under 
his general authority to conduct foreign relations. 

During the Civil War Secretary Seward prohibited the travel 
to Europe by citizens going “on errands hostile and injurious 
to the peace of the country and dangerous to the Union.” (3 
Moore, International Law Digest (1906) 920). 

More recently the regulation of travel to designated areas of 
the world has been used as an instrument for furthering the 
foreign policy of the United States, e.g. as a measure to secure 


the release of American citizens (supra, pp. 16-17). Some 
other examples are: 


2 Appellant also contends (Br. 6, 13) that the Secretary’s regulations 
conflict with the Expatriation Act of 1868, 15 Stat. 223-224, R.S. 1999 
(printed in Br. 53), because the regulations necessarily prevent expatria- 
tion, which “is a natural and inherent right of all people” (Br. 13). This 
contention is clearly frivolous. The thrust of this argument goes, not to 
the Secretary’s regulations, but to the statute, 8 U.S.C. 1185. The terms of 
the 1868 Expatriation Act are aimed solely at “any declaration, instruction 
opinion, order, or decision of any officers of this government”, not at subse- 
quent congressional legislation. If appellant’s reading of the Expatriation 
Act is correct, it would appear to invalidate all our subsequent laws re- 


stricting immigration. 
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During World War I, on November 17, 1914, the Depart- 
' ment of State issued a notice to American citizens warning 
| them of the danger of traveling in countries then in belligerent 
status, and not to engage in conduct or utterances while in 
- those countries which might be contrary to the principles of 
- gtrict neutrality. (3 Hackworth, Digest of International Law 
(1942) 526; 1915 For. Rel: Supp. 905-906). 

Early in 1915 the Department of State passed a restriction 

on the issuance of passports for Belgium because of the famine 
-eonditions in that country (Hackworth, supra, 526). 
In 1919 the Department of State prohibited unnecessary 
travel from the United States to Europe before peace had 
been declared, and further due to the existing shortage of food 
and overtaxing of transportation and other facilities on the 
continent. Travel of businessmen, newspaper correspondents 
and government officials was specifically permitted (Hack- 
worth, supra, 529-530). - 

During the same year the Secretary did not issue or author- 
ize issuance or endorsement of passports for Germany. No 
objection was interposed to the entry into Germany of Amer- 
icans who had important and urgent business to transact there 
(Hackworth, supra, 530). 

During the same period, following World War I, the De- 
partment of State after September 15, 1919, validated pass- 
ports for tourist travel in Belgium, France, Spain, Portugal, 
Italy and North Africa. However, passports were specifically 
not validated for travel in Egypt. (Hackworth, supra, 530.) 

Following the outbreak of war between Italy and Ethiopia 
in 1935, the Secretary declined to issue passports for travel in 
Ethiopia. Passports issued to persons not indicating an inten- 
tion to travel in Ethiopia, but who were suspected of intending 
to travel therein, were specifically stamped “not valid for use 
in Ethiopia.” (Hackworth, supra, 532.) 

Subsequent to the outbreak of civil war in Spain in 1936, the 
Department of State stamped all passports issued by it “not 
valid for travel in Spain.” (Hackworth, supra, 533-534.) 

Travel to China was prohibited by the Department in 1937 
to all Americans, except those on the most urgent business, 
because of the dangers caused by the Sino-Japanese conflict. 
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Consular officers in Japan were instructed to endorse passports 
“This passport not valid for travel in or to China.” In 1940 
travel was permitted to the northern sectors of China, then 
free of hostilities. (Hackworth, supra, 532-533.) 

After December 3, 1945, passports generally were validated 
by the Department for all countries except enemy territory 
occupied by American, British and French forces. Various 
stamps were used for the limitation from time to time. (The 
Right to Travel, Hearing Before the Subcommittee on Con- 
stitutional Rights of the Committee on the Judiciary, United 
States Senate, 85th Cong., Ist Sess. (1957), pp. 190-194.) 

Korea was deleted from travel restrictions on December 9, 
1948. Trieste was deleted on December 1, 1950. Germany 
was deleted on January 16, 1951. The use of the military area 
stamp was discontinued on April 28, 1952. 

This brief review of certain highlights in the State Depart- 
ment’s past exercise of its discretionary power to impose area 
bans is in no way meant to be exhaustive or all-inclusive. The 
few examples chosen, however, refute appellant’s claim that the 
Executive derives his substantive authority in this field solely 
from specific legislation. History clearly shows that, the Exec- 
utive has always considered the temporary imposition of area 
bans as an instrument of foreign policy—be it to further the 
national interest or to protect our citizens—and he has done 
this even in the absence of any Congressional action. 


Ill. The Secretary’s action does not abridge any of appellant’s 
; constitutional rights 


A. Appellant erroneously assumes that the “right” to travel is protected 
by the First Amendment 

In advancing his arguments relating to an absolute “right” 
to international travel, appellant repeatedly invokes the pro- 
tection of the First Amendment (Br. 5, 26, 33, 48) and adverts 
to the “clear and present danger” test which was devised to 
examine the permissible abridgement of liberty of speech 
within the ambit of the First Amendment (Br. 11). We are 
not at the present concerned with the subsequent claim that 
the appellee’s action abridges freedom of the press, but solely 
with the claim that international travel is a facet of free ex- 








32 


pression. To this extent appellant’s argument is wholly un- 
supported by the authorities, and, upon analysis, devoid of 
merit. 

The First Amendment, as interpreted by the Supreme 
Court, makes out kinds of “rights” which are more funda- 
mental than others having regard to the essential requirements 
of republican government. Among such rights is the right 
to speak freely, to think and communicate ideas, to criticize. 
These rights having the significance they do, have been held 
to require more than the existence of a transitory or indirect 
governmental interest to justify their limitation. Only a great 
public interest of grave concern to society as a whole and 
manifestly at odds with the continued undisciplined exercise 
of that “right” can justify its limitation; and even then such 
limitations must be shown to be necessary to avoid the por- 
tended evil. The “clear and present danger” test referred to 
is but a euphemism for an overriding constitutional limita- 
tion in the free-speech area, 1e., freedom of speech is “pro- 
tected against censorship or punishment, unless shown likely 
to produce a clear and present danger of serious substantive 
evil that rises far above public inconvenience, annoyance, or 
unrest.” (Mr. Justice Douglas in Terminello v. Chicago, 337 
US. 1, 4.) 

It must be apparent that travel to a country with whom we 
‘maintain no diplomatic relations—indeed, with whom we co- 
exist in a state of suspended hostilities, and which country is 
yet to be accorded recognition as a civilized member of the 
family of nations—involves issues reaching farther than the 
‘individual’s right of belief or of communication of ideas. 

To be sure, leaving the country in peacetime is a normal 
activity of citizens, generally lawful and socially desirable; 
limitations upon that activity in a democratic community 
require justification in terms of greater countervailing social 
interests. This, of course, is the concept which is transmuted 
into a constitutional question by the proscription of the Fifth 
Amendment that life, liberty or property should not be taken 
without “due process of law.” Ultimate judgment upon the 
 eonstitutionality of governmental limitations upon such activ- 
ity must depend upon the weightiness of the “liberty” limited 
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and of the “governmental interest” sought to be furthered 
by limiting that right. 

The decided cases unanimously hold that liberty to leave 
the country is protected by the substantive due process clause 
of the Fifth Amendment, not by the First Amendment. Kent 
vy. Dulles, supra, 357 U.S. at 129; Shachtman v. Dulles, supra, 
96 App. D.C. at 287, 295 F. 2d at 941; Bauer v. Acheson, 106 
F. Supp. 445, 450-451 (D.C.D.C.). Nowhere do we find any 
approval of appellant’s claim of First Amendment protection. 
Significantly, appellant’s sole “source” consists of an article 
published some years ag0 in a national magazine (Br. 46). 
‘As the argument goes, to think and speak constructively on 
foreign affairs at all times requires knowledge of other coun- 
tries; to curtail the liberty of travel to foreign countries 
under any circumstances, therefore, cuts off access to first- 
hand information necessary for an effective exercise of the 
First Amendment freedom of speech. Such “reasoning” does 
not strike us as sound, and even less so when applied to the 
circumstances of the present case; we cannot conceive that 
the eminent author of the article upon which appellant re- 
lies, Judge Charles E. Wyzanski, was espousing his views 
against a background of a national emergency and the con- 
comitant international implications as are involved here 
(supra, Pp. 14-23). It is apparent that no attempt was being 
made to give the subject an authoritative treatment or to ex- 
plain to the nonlawyer the legal concepts imbedded in the 
esoteric terms of First Amendment “freedom” or “liberty” 
under the Fifth Amendment due-process clause. 


The difference between the two amendments is an 
emphatic one and readily apparent. Deprivation of a 
liberty not embraced by the First Amendment, as for 
example the liberty of contract, is qualified by the 
phrase “without due process of law”; but those liberties 
enumerated in the First Amendment are guaranteed 
without qualification, the object and effect of which is 
to put them in 4 category apart * ** Associated 
Press v. National Labor Relations Board, 301 U.S. 108, 
135 (Mr. Justice Sutherland, dissenting). 
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| pression. To this extent appellant’s argument is wholly un- 
supported by the authorities, and, upon analysis, devoid of 
merit. 

The First Amendment, as interpreted by the Supreme 
_ Court, makes out kinds of “rights” which are more funda- 
mental] than others having regard to the essential requirements 
| of republican government. Among such rights is the right 
to speak freely, to think and communicate ideas, to criticize. 
| These rights having the significance they do, have been held 
| to require more than the existence of a transitory or indirect 
governmental interest to justify their limitation. Only a great 
public interest of grave concern to society as a whole and 
_ manifestly at odds with the continued undisciplined exercise 
of that “right” can justify its limitation; and even then such 
_ limitations must be shown to be necessary to avoid the por- 
tended evil. The “clear and present danger” test referred to 
is but a euphemism for an overriding constitutional limita- 
tion in the free-speech area, i.e., freedom of speech is “pro- 
tected against censorship or punishment, unless shown likely 
' to produce a clear and present danger of serious substantive 
evil that rises far above public inconvenience, annoyance, or 
unrest.” (Mr. Justice Douglas in Terminello v. Chicago, 337 
US. 1, 4.) 

It must be apparent that travel to a country with whom we 
maintain no diplomatic relations—indeed, with whom we co- 
exist in a state of suspended hostilities, and which country is 
| yet to be accorded recognition as a civilized member of the 
family of nations—involves issues reaching farther than the 
| individual’s right of belief or of communication of ideas. 

To be sure, leaving the country in peacetime is a normal 
activity of citizens, generally lawful and socially desirable; 
limitations upon that activity in a democratic community 
_Tequire justification in terms of greater countervailing social 
interests. This, of course, is the concept which is transmuted 
into a constitutional question by the proscription of the Fifth 
Amendment that life, liberty or property should not be taken 
without “due process of law.” Ultimate judgment upon the 
_ constitutionality of governmental limitations upon such activ- 
_ ity must depend upon the weightiness of the “liberty” limited 
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and of the “governmental interest” sought to be furthered 
by limiting that right. 

The decided cases unanimously hold that liberty to leave 
the country 1s protected by the substantive due process clause 
of the Fifth Amendment, not by the First Amendment. Kent 
vy. Dulles, supra, 357 U.S. at 129; Shachtman. v. Dulles, supra, 
96 App. D.C. at 987, 225 F. 2d at 941; Bauer v. Acheson, 106 
F. Supp. 445, 450-451 (D.C.D.C.). Nowhere do we find any 
approval of appellant’s claim of First Amendment protection. 
Significantly, appellant’s sole “source” consists of an article 
published some years ago in a national magazine (Br. 46). 
‘As the argument goes, to think and speak constructively on 
foreign affairs at all times requires knowledge of other coun- 
tries; to curtail the liberty of travel to foreign countries 
under any circumstances, therefore, cuts off access to first- 
hand information necessary for an effective exercise of the 
First Amendment freedom of speech. Such “reasoning” does 
not strike us as sound, and even less so when applied to the 
circumstances of the present case; we cannot conceive that 
the eminent author of the article upon which appellant re- 
lies, Judge Charles E. Wyzanski, was espousing his views 
against a background of a national emergency and the con- 
comitant international implications as are involved here 
(supra, pp- 14-23). It is apparent that no attempt was being 
made to give the subject an authoritative treatment or to ex- 
plain to the. nonlawyer the legal concepts imbedded in the 
esoteric terms of First Amendment “freedom” or “liberty” 
under the Fifth Amendment due-process clause. 


The difference between the two amendments is an 
emphatic one and readily apparent. Deprivation of a 
liberty not embraced by the First Amendment, as for 
example the liberty of contract, is qualified by the 
phrase “without due process of law”; but those liberties 
enumerated in the First Amendment are guaranteed 
without qualification, the object and effect of which is 
to put them in a category apart * * *. Associated 
Press v. National Labor Relations Board, 301 U.S. 103, 
135 (Mr. Justice Sutherland, dissenting). 
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'B. The Fifth Amendment is no bar to reasonable regulation of travel 


It would be an idle parade of familiar learning to review the 
multitudinous cases in which the constitutional assurance of 
substantive “due process” has been applied. The generalities 
on this subject are not in dispute; their application turns pe- 
culiarly on the particular circumstances of a case. Thus it 
would be a sterile inquiry to consider whether this case is nearer 
to the restriction of freedom of movement placed on citizens 
of Japanese ancestry in time of war, sustained in Korematsu 
v. United States, 323 U.S. 214, than it is, by analogy, to the 
restriction of movement of citizens between the states, struck 
down in Edwards v. California, 314 U.S. 160 (decided under the 
“Commerce Clause”), which case appellant cites. Suffice it to 
say that the due process clause is no bar to reasonable and ap- 
propriate regulation of certain “liberties”, and hence of travel. 
Appellant conceded% that “liberty” does not signify unre- 
strained license to follow the dictates of an unbridled will (Br. 
10). 

'An examination of the propriety of certain geographical re- 
strictions on travel imposed by the Secretary of State must of 
necessity consider the countervailing national interests ad- 
vanced and the relationship between the restrictions and the 
objective. There can be little doubt that on total balance cer- 
tain limitations on the freedom to visit foreign countries are 
not susceptible of constitutional objection, having regard to the 
minimum impact of the geographical limitations on travel in 
general, the gravity of the objective sought, and the appro- 
priateness of the means chosen to that end (for discussion of 
these factors, see supra, pp. 19-22). 

We again stress that the restriction on travel in the instant 
case aYises not of considerations of the applicant, but of the 
situation in a particular area of the world. Viewed in context, 
we submit, the ban on travel to a world trouble spot, in a pe- 
riod of crisis, is more than amply justified by the heavy impact 
which such travel exerts on the conduct of foreign policy by the 
National Government. 


'C. Appellee’s action does not infringe upon the freedom of the press 


Finally it is claimed that the steps which the Secretary of 
State has taken with respect to the appellant constitute an 
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abridgement of the constitutional guarantee of the freedom of 
press (Br. 37-45). Before answering the merits of this claim, 
we wish to dispose of some preliminary matters relating to ap- 
pellant’s argument. 

1. Setting forth some generalities respecting the high value 
of unrestrained discourse in a free society, appellant then con- 
cludes that 


[t]he Secretary * * * [does not have] the right to 
prohibit accredited press representatives from visiting 
either friendly or unfriendly countries in peacetime (Br. 
38; emphasis added). 


He furthermore seeks to strengthen his position by a quotation 
from ‘The New York Times, wherein the writer espouses his 
views concerning the people’s “right to know 7 peacetime all 
that is happening around them” (Br. 39; emphasis added). 
Implicit in appellant’s argument is the tacit admission that the 
wide latitude accorded to activities of the press in time of peace 
is not immune from certain restrictions when prompted by the 
exigencies of less peaceful times. To this extent we are in 
accord with the appellant, and it would be idle to point out 
that absolutist views of the First Amendment have been uni- 
formly rejected. Cf. Dennis v. United States, 341 US. 494, 
503, 521, 571; American Communications Assn. v. Douds, 339 
US. 382, 394; United Public Workers v. Mitchell, 330 US. 75, 
95. We seek, however, in vain a correlation of these general 
propositions to the facts in the case at bar. Appellant’s total 
disregard of the existing national emergency with respect to 
China is, we believe, fatal to this line of argumentation. With- 
out more, the discourse on the freedom of the press in the ab- 
stract cannot be viewed as being responsive to the issues here. 

In addition, appellant complains that the Secretary of State 
is inconsistent in his policy with respect to passport restrictions 
since he has in the past, during actual hostilities, excepted 
newsmen from travel bans to certain Near-East countries (Br. 
40). There is no merit to this claim. The paramount feature 
which distinguishes those instances from the present is that the 
United States itself was not involved in the conflict, and no 
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national emergency was invoked with respect to those coun- 
‘tries. Nor can appellant derive any benefit from pointing at 
the treatment accorded to a “Look” magazine reporter-photog- 
rapher team who visited Communist China at the same time as 
did appellant (Br. 41). The fact is that those individuals did, 
upon their return from China, give the Secretary adequate as- 
‘surances that they would abide by the passport restrictions in 
future, whereupon their respective passports were promptly 
reissued to them (App. 46-47, infra)” 

2. Turning to the merits of appellant’s assertion, the clear 
‘implication of his argument is that whatever power the Secre- 
‘tary of State may have in imposing geographical restrictions 
‘on travel to world trouble spots on citizens generally, such re- 
strictions may not validly be imposed upon appellant by virtue 
of his being a newspaperman (Br. 38). This is clear error. 

Whatever privileges the ordinary citizen can claim under 
the First Amendment are equally open to the appellant. He 
can receive no more, nor be entitled to any less. United States 
iv. Lorain Journal Co., 342 U.S. 148; State v. Clifford, 162 Ohio 
St. 370, 123 N.E. 2d 8. This principle was clearly pointed out 
‘by Mr. Justice Frankfurter in his concurring opinion in Pen- 


nekamp v. Florida, 328 U.S. 331, where he said at p. 364: 


* * * [T]he purpose of the Constitution was not to 
erect the press into a privileged institution but to pro- 
tect all persons in their right to print what they will as 


2 We equally fail to see how excerpts from certain correspondence be- 
' tween the Secretary of State and the publisher of the New York Times (Br. 
38-39) have bearing upon the issues before this Court. It is for this Court, 
upon review of the total record below, to decide whether the claim of con- 
| gtitutional infringement is meritorious; we do not believe that views re- 
specting the Secretary’s opinions lend any aid in considering the present 
‘claims of constitutional repugnancy, nor do we ascribe any relevancy to 
appellant’s conjecture as to what results might flow from certain utterances 
made by the Secretary (taken out of context, we might add) “if imple- 
'mented” (Br. 39). As the Supreme Court observed in Yakus v. United 
States, 321 U.S. 414, 434, “For the purposes of this case, * * * it is irrele- 
vant to suggest that the Administrator or the Court has in the past or may 
in the future deny due process. Action taken by them is reviewable in 
i this Court and if contrary to due process will be corrected here. Hence 
i we have no occasion to pass upon determinations * * *, which have never 
been brought here for review * * *.” 
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well as to utter it. “* * * the liberty of the press is 
no greater and no less than the liberty of every subject 
of the Queen,” Regina v. Gray [1900] 2 Q.B. 36, 40, and, 
in the United States, it is no greater than the liberty 
of every citizen of the Republic. 


In rejecting a news-gathering agency’s claim that it was not 
subject to the National Labor Relations Act, which claim was 
predicated on the assumption that under the circumstances of 
that ease the Act was violative of the First Amendment, the 
Supreme Court stated: 


The business of the Associated Press is not immune 
from regulation because it is an agency of the press. 
The publisher of a newspaper has no special immunity 
from the application of general laws. He has no special 
privilege to invade the rights and liberties of others. He 
must answer for libel. He may be punished for con- 
tempt of court. He is subject to the anti-trust laws. 
Like others he must pay equitable and nodiscriminatory 
taxes on his business. The regulation here in question 
has no relation whatever to the impartial distribution 
of news. The order of the Board in nowise circum- 
scribes the full freedom and liberty of the petitioner to 
publish the news as it desires it published or to enforce 
policies of its own choosing with respect to the editing 
and rewriting of news for publication * * *. Associated 
Press v. National Labor Relations Board, supra, 301 
USS. at 132-133. [Emphasis added; footnote references 
omitted. ] 


These decisions are representative of the decisive weight of 
authority. “Persons engaged in the newspaper business can- 
not claim any other or greater right than that possessed by 
their fellows.” State v. Coleman, 347 Mo. 1239, 1259, 152 
S.W. 2d 640, 648. Cf. United Press Association v. Valente, 308 
N.Y. 71, 123 N.E.2d777. Appellant, as a representative of the 
press, is not entitled as a matter of right to any special privi- 
leges over those of other citizens under the First Amendment. 
A determination by the Executive Branch of the Government 
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that travel to certain foreign countries at a given time is in- 
compatible with the orderly conduct of foreign affairs of the 
Nation, which determination is valid and binding on ordinary 
citizens, has equal applicability to appellant. 

Tf what we have said so far is correct, it seems to us to be 
dispositive of the further claim that access to all “news 
cources” is vital to an unrestrained dissemination of news and 
opinions, and that any governmental action which might tend 
to interfere with such access—no matter how incidental its 
effect and how heavy the countervailing national interest— 
must fall because of the paramount right of the press. Appel- 
lant claims that the State Department is of the view ah el Md 
that it may control the gathering of news ** *” (Br. 44). 
That no such claim was ever made is apparent even upon the 
most thorough review of the record below. The Department’s 
position is that members of the press have no more right to 
embarrass the Nation’s foreign policy than does any other 
citizen.. 

Significantly, appellant again fails to support his assertion 
with any authoritative statements; he points to the factual 
settings of certain cases which contain language to which the 
Secretary of State adverted in the past in support of his posi- 
tion (Br. 43-44); he concludes that none of these cases sup- 
port the view that the Secretary of State may control the 
gathering of news. It is this inversion which appellant intro- 
duces into his argument which furnishes the fallacious premise 
for all that follows. The question is not whether anyone has 
arrogated to himself the power to control news-gathering, as 
appellant would have us believe, but whether “getting at what 
one wants to know, either to inform the public or to satisfy 
one’s individual curiosity,” Tribune Review Publishing Co. v. 
Thomas, 254 F. 2d 883, 885 (C.A. 3), is embraced in the consti- 
tutional proscription against censorship of news items and 
opinions. Contrary to appellant’s view, we think the cases 
below provide illuminative guideposts as to the nature and 
breadth of the constitutional protection. 

In examining the application of a State statute which au- 
thorized prior restraint on publication of scandalous news- 
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papers, the Supreme Court expressed its view concerning 
liberty of the press as historically conceived and guaranteed 
thus: 
In determining the extent of the constitutional pro- 
tection, it has been generally, if not universally, con- 
sidered that it is the chief purpose of the guaranty to 
prevent previous restraints upon publication. Near v. 
Minnesota, 283 US. 697, 713. [Emphasis added.] 


- See also Lovall v. Griffin, 303 U.S. 444, 451-452. 

This view was followed by the highest court in New York 
in United Press v. Valente, 308 N.Y. 71, 123 N.E. 2d 777, 
where representatives of the press sought to restrain a trial 
judge from enforcing an order excluding the public and the 
press from the trial court on grounds that public decency 
compelled the exclusion. In rejecting the claim of consti- 
tutional repugnancy, the Court stated: 


That right [of the press to freely publish and distrib- 
ute news and comments], has, however, never been 
held to confer upon the press @ constitutionally pro- 
tected right of access to sources of information not 
available to others. Judicial proceedings are viewed 
as “a public event,” in the sense that “Those who see 
and hear what transpired can report it with impunity.” 
Craig v. Harney, supra, 331 US. 367, 374, 67 S. Ct. 
1249, 1254. But freedom of the press is in no way 
abridged by an exclusionary ruling which denies to 
the public generally, including newspapermen, the op- 
portunity to “see and hear what transpired.” (308 
N.Y. at 77, 123 N.E. 2d at 778.) 

The Valente decision was cited with approval by the Penn- 
sylvania Supreme Court in Mack’s Appeal, 386 Pa. 251, 126 A. 
2d 679, certiorari denied sub nom. Mack v. Com. of Pennsyl- 
vania, 352 U.S. 1002. There certain newspapermen were ap- 
pealing from a criminal contempt conviction for having taken 
photographs of a convicted murderer outside the courtroom 
in violation of a court order. Dismissing the claim that the 
ban on picture-taking outside the courtroom infringed upon 
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the liberty of the press, Judge Bell in his concurring opinion 
(he dissented from another ruling of the majority) said: 


* * * [While gathering of the news is an indispensable 
part of the privately owned newspaper business, it is 
important to point out that freedom of the press does 
not give a constitutionally protected right to gather 
news. [Citing Valente, supra.] Sober reflection will 
refute any contrary view. For example, the Constitu- 
tion does not require persons interviewed by the press to 
submit to interrogation or to answer questions or furnish 
data or information. Freedom of press means a consti- 
| tutionally protected right to publish news without cen- 
| sorship, but that right is, as we have seen, neither ab- 
! solute or unlimited. (386 Pa. at 265, 126 A. 2d at 685.) 


Subsequently, the Mack defendants sought to enjoin enforce- 
ment of the State rule forbidding the taking of photographs, 
in the Federal courts. Affirming the District Court’s decision 
that the rule did not interfere with any constitutional right to 
freedom of speech or the press, Judge Goodrich observed in the 
course of his opinion: 

We think that this question of getting at what one 
wants to know either to inform the public or to satisfy 
one’s individual curiosity is a far cry from the type of 
freedom of expression, comment, criticism so fully pro- 
tected by the first and fourteenth amendments of the 
Constitution. Tribune Review Publishing Co. v. 
Thomas, supra, 254 F. 2d at 885. 


| The latter cases clearly demonstrate that the press has no 
right to gather information when such activity interferes with 
the orderly conduct of judicial proceedings, and a constitu- 
tional claim is ill-taken in such cases. We believe the same 
principle applies with equal force to a claim that access to 
news sources abroad is within the purview of the constitutional 
protection. Just as the individual’s interest in a “story” must 
yield to organized society’s paramount interest in an orderly 
judicial process, so also must the same personal interest take 
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second place when competing with the Nation’s paramount 
interest in an orderly and unified conduct of foreign affairs. 
We do not believe that on an imaginary scale weighing inter- 
ests essential to the existence of our type of organized society 
the interest in orderly judicial proceedings would weigh more 
than the interest in an orderly conduct of foreign affairs, un- 
trammeled by individual citizens’ notions of “liberty.” 

There is no “right” to gather information in places or in a 
manner which intrudes upon or violates a greater public in- 
terest. First Amendment rights have never been considered 
absolute and unlimited. In its decision rendered in American 
Communications Ass’n v. Douds, 339 U.S. 382, 398, the Su- 
preme Court observed: 


* * * (T]he right of the public to be eee from 
evils of conduct, even though First Amendment rights 
of persons or groups are thereby in some manner in- 
fringed, has received frequent and consistent recogni- 
tion by this Court. * * * We have never held that 
such freedoms are absolute. The reason is plain. As 
Mr. Chief Justice Hughes put it, ‘Civil Liberties, as 
guaranteed by the Constitution, imply the existence of 
an organized society maintaining public order without 
which liberty itself would be lost in the excesses of un- 
restrained abuses.’ Cox v. New Hampshire, supra [312 
US. 569, at 574]. 


We submit that the travel of appellant to certain designated 
areas of the world, even for the purpose of news gathering, is 
subject to nondiscriminatory and reasonable regulation in the 
interest of the national welfare. National foreign policy in- 
evitably involves the acceptance of certain restraints by all 
American citizens. The regulations regarding travel to desig- 
nated areas of the world, presently in force, apply to all citizens 
alike and do not attempt to discriminate against the press gen- 
erally, or appellant specifically. 

Accordingly, appellant’s rights under the First Amendment 
have not been infringed by the action of the Secretary. 
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CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be affirmed. 
Respectfully submitted. 
J. WALTER YEAGLEY, 
Acting Assistant Attorney General. 
F. Kirk Mapprix, 
SAMUEL L. STROTHER, 
Bruno A. RIstTav, 
Doris H. SPANGENBURG, 
Attorneys, 
Department of Justice, Washington 26, DC. 


JANUARY 1959. 





APPENDIX A 


Srarores, EXECUTIVE ORDERS AND ReGuLATIONS INVOLVED 


The pertinent provisions of 8 US.C. 1185 and 22 U.S.C. 
211(a) are reprinted in Appellant’s brief at pp. 51-52; Presi- 
dential Proclamation Nr. 3004 is set forth in Appellant’s brief 
at pp. 538-55; 22 C.F.R. 51.136 and 22 C.F.R. 53.8 are set 
forth in Appellant’s brief at pp. 56-57 . 


22 US.C. § 1732 


An Act entitled Protection of Citizens Abroad, 15 Stat. 224, 
8 U.S.C. 903(b) (1946 ed.), now 22 U.S.C. 1732 (Supp. V), 
provides in pertinent part as follows: 


Whenever it is made known to the President that 
any citizen of the United States has been unjustly de- 
prived of his liberty by or under the authority of any 
foreign government, it shall be the duty of the President 
forthwith to demand of that government the reasons of 
such imprisonment; and if it appears to be wrongful and 
in violation of the rights of American citizenship, the 
President shall forthwith demand the release of such 
citizen, and if the release so demanded is unreasonably . 
delayed or refused, the President shall use such means, 
not amounting to acts of war, as he may think neces- 
sary and proper to obtain or effectuate the release; and 
all the facts and proceedings relative thereto shall as 
soon as practicable be communicated by the President 
to Congress. 

PROCLAMATION 2914 


Presidential Proclamation No. 2914, December 16, 1950, 64 
Stat. A454, is as follows in pertinent part: 


A proclamation 


Whereas recent events in Korea and elsewhere consti- 
tute a grave threat to the peace of the world and imperil 


(43) 
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the efforts of this country and those of the United Na- 
tions to prevent aggression and armed conflict; and 

Whereas world conquest by communist imperialism 
is the goal of the forces of aggression that have been 
loosed upon the world; and 

Whereas if the goal of communist imperialism were 
to be achieved, the people of this country would no 
longer enjoy the full and rich life they have with God’s 
help built for themselves and their children; they would 
no longer enjoy the blessings of the freedom of wor- 
shipping as they severally choose, the freedom of read- 
ing and listening to what they choose, the right of free 
speech including the right to criticize their Government, 
the right to engage freely in collective bargaining, the 
right to engage freely in their own business enterprises, 
and the many other freedoms and rights which are a 
part of our way of life; and 

Whereas the increasing menace of the forces of 
communist aggression requires that the national de- 
fense of the United States be strengthened as speedily 
as possible: 

Now, therefore, I, Harry S. Truman, President of 
the United States of America, do proclaim the exist- 
ence of a national emergency ** *. 


& * * * * 


In witness whereof, I have hereunto set my hand 
and caused the Seal of the United States of America 
to be affixed. 

Done at the City of Washington this 16th day of 
December, 10:20 a.m., in the year of our Lord nine- 
teen hundred and fifty, and of the Independence of 
the United States of America the one hundred and 
seventy-fifth. 


[SEAL] Harry S. TRUMAN. 
By the President: 


Dean ACHESON, 
Secretary of State. 
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EXECUTIVE ORDER NO. 7856 


The pertinent sections of Executive Order No. 7856, March 
31, 1938, 3 F.R. 799, as found in Part 51 of Title 22 of the Code 
of Federal Regulations, are as follows: 


* * * * 


§ 51.75. Refusal to issue passport. 

The Secretary of State is authorized in his.diseretion 
to refuse to issue a passport, to restrict a passport for 
use only in certain countries, to restrict it against use 
in certain countries, to withdraw or cancel a passport 
already issued, and to withdraw a passport for the pur- 
pose of restricting its validity or use in certain coun- 
tries. [Emphasis supplied.] 


* * * * * 


§ 51.77. Secretary of State authorized to make pass- 
port regulations. 


The Secretary of State is authorized to make regu- 
lations on the subject of issuing, renewing, extending, 
amending, restricting, or withdrawing passports addi- 


tional to the rules in this part and not inconsistent 
therewith. [Emphasis supplied.] 


* * * * 











APPENDIX B 


DEPARTMENT OF STATE, 
Washington, January 21, 1969. 
The Honorable J. WALTER YEAGLEY, 
Acting Assistant Attorney General, 
Internal Security Division, Department of Justice. 
Dear Mr. Yeacuer: In connection with the case of Worthy 
v. Dulles (US.C.A. D.CC. No. 14,806), reference is made to 
‘the recent oral request of your Department for a statement 
of this Department’s position regarding the issuance of a pass- 
port to Mr. William Worthy and of the Department’s practice 
‘in similar recent instances where individuals have not abided 
by the geographic restrictions of general applicability endorsed 
on their passports. : 3 
If Mr. Worthy were to indicate under oath his intention to 
‘abide by the geographic restrictions currently being endorsed 
on all passports issued to American citizens, the Department 
would promptly issue a passport to Mr. Worthy, assuming that 
no information were then available which would tend to con- 
tradict his declared intentions. 
Tn the cases of Mr. Phillip Harrington and Mr. Edmund 
' Stevens, the Look Magazine photographer-correspondent 
team, who traveled in Communist China in December 1956 
and January 1957, about the same time as Mr. Worthy, the - 
initial action taken was substantially the same as that taken 
‘Gin his ease. Mr. Harrington, who was in this country, and 
"Mr. Stevens, who was in Moscow, were each informed of the 
tentative withdrawal of his passport facilities under Section 
_ 51.136 (b) and (c) of the Passport Regulations and of his 
- procedural rights in connection therewith. 
Mr. Harrington and Mr. Stevens in affidavits dated Septem- 
ber 25, 1957, and October 23, 1957, respectively, waived their 
rights to an informal hearmg. They also stated they would 
~ not travel in violation of the geographical limitations of gen- 
(48) 
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eral applicability in the future even if instructed to do so by 
their employer. On the basis of the entire record including 
their sworn statements, the Department concluded that pass- 
port facilities for Mr. Harrington and Mr. Stevens were not 
precluded by the provisions of Section 51.136. Mr. Harring- 
ton’s passport was returned on November 27, 1957, and the 
‘American Embassy at Moscow was authorized to renew Mr. 
Stevens’ passport on November 13, 1957. : 

In August of 1957, the American citizens who were attend- 
ing the Sixth World Youth Festival at Moscow were extended 
an invitation to tour Communist China by the All China Fed- 
eration of Democratic Youth, a Chinese Communist youth 
organization. | 

Forty-two of these American citizens accepted this invitation 
in the face of known and existing United States foreign policy, 
the geographical restrictions contained in their passports and 
the particular admonition by Acting Secretary, Christian A. 
Herter, as set forth in Press Release No. 460, August 13, 1957, 
enclosed, that their travel to and in Communist China would 
not be in the best interests of the United States. 

These forty-two American citizens traveled to and in Com- 
munist China to the detriment of the orderly conduct of United 
States foreign relations. Information from various sources, in- 
cluding the testimony taken at seventeen informal hearings, 
indicates that these individuals traveled in violation of the 
geographical restrictions of general applicability. 

Upon their exit from Communist China, the passports of 
these individuals were tentatively withdrawn or limited for re- 
turn to the United States only, pending consideration of their 
entitlement to further passport facilities under the Passport 
Reeulations. In the administrative processing of these cases, 
each case was dealt with individually on its merits. Particular 
attention was devoted to their statements of their future in- 
tentions with respect to whether they would again violate geo- 
graphical limitations of general applicability promulgated for 
sound foreign policy reasons. 

Twenty-five of these cases have been administratively proc- 

‘essed under the Passport Regulations. Of these cases, fifteen 
have resulted in passport refusal subject to appeal to the Board 
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of Passport Appeals, and nine have been afforded further pass- 
port facilities. The fifteen refusals were based either on an 
affirmative indication that the persons concerned would not 
abide by geographical limitations on future travel or their re- 
fusal to indicate their intentions, thus creating an inference on 
the basis of the entire record that they would not abide by such 
geographic limitations. The decision to grant further passport 
facilities in the nine cases was made on the entire record, in- 
cluding the statements of the individuals concerned that they 
would abide by geographic limitations on future travel. 
Sincerely yours, 


Loftus E. Becker, 
Lortus E. BEcKER, 
The Legal Adviser. 
Enclosure: Press Release 460, August 13, 1957. 
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